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Background 

The  Office  of  the  Comptroller  of  the  Currency  (OCC) 
was  established  in  1863  as  a  bureau  of  the  Department 
of  the  Treasury.  The  OCC  is  headed  by  the  Comptroller 
who  is  appointed  by  the  President,  with  the  advice  and 
consent  of  the  Senate,  for  a  5-year  term. 

The  OCC  regulates  national  banks  by  its  power  to: 

•  Approve  or  deny  applications  for  new  charters, 
branches,  capital  or  other  changes  in  corporate  or 
banking  structure; 

•  Examine  the  banks; 

•  Take  supervisory  actions  against  banks  which  do 
not  conform  to  laws  and  regulations  or  which  other¬ 
wise  engage  in  unsound  banking  practices,  includ¬ 
ing  removal  of  officers,  negotiation  of  agreements 
to  change  existing  bank  practices  and  issuance  of 
cease  and  desist  orders;  and 

•  Issue  rules  and  regulations  concerning  banking 
practices  and  governing  bank  lending  and  invest¬ 
ment  practices  and  corporate  structure. 

The  OCC  divides  the  United  States  into  geographical 
areas  which  are  currently  being  reorganized.  The  reor¬ 
ganization  began  on  January  1,  1983,  and  will  take 
place  over  an  18-month  period.  The  OCC  will  change 
the  geographic  boundaries  of  its  field  operations  by 
consolidating  12  regions  into  six  districts. 

The  Office  is  funded  through  assessments  on  the 
assets  of  national  banks. 


The  Comptroller 

C.  T.  Conover  became  the  25th  Comptroller  of  the 
Currency  on  December  16,  1981. 

By  statute,  the  Comptroller  serves  a  concurrent  term  as 
a  Director  of  the  Federal  Deposit  Insurance  Corpora¬ 
tion,  a  member  of  the  Federal  Financial  Institutions 
Examination  Council  and  a  nonvoting  member  of  the 
Depository  Institutions  Deregulation  Committee. 

A  former  management  consultant,  Mr.  Conover  has 
dealt  extensively  with  commercial  banks  and  other 
financial  institutions  and  has  concentrated  on  solving 
problems  in  the  areas  of  strategic  planning,  financial 
management  and  operations  improvement. 

He  received  a  B.A.  degree  from  Yale  University  in  1960 
and  an  M  B  A.  in  finance  from  the  University  of  Califor¬ 
nia  at  Berkeley  in  1965. 
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Judicial  Review  of  Agency  Cease  and  Desist 

Orders;  The  Gains  and  Losses  For  Financial  Institutions 


Statutory  Authorization  for  Agency  Cease 
and  Desist  Orders 

Federal  banking  law  has  constrained  “unsafe  or  un¬ 
sound  practices”  for  almost  half  a  century  beginning 
with  the  Banking  Act  of  1933. 1  Despite  the  long¬ 
standing  proscription,  the  content  and  significance  of 
the  guoted  phrase — and,  more  important  perhaps,  the 
supervisory  criteria  for  definition  and  remedy — are 
only  beginning  to  emerge  The  reason  for  the  seeming 
desuetude  evidences  the  observation  in  United  States 
v  Philadelphia  National  Bank  that  “recommendations 
by  the  (supervisory)  agencies  concerning  banking 
practices  tend  to  be  followed  by  bankers  without  the 
necessity  of  formal  compliance  proceedings.’’2  In¬ 
deed,  banker  docility  seems  to  be  eroding. 

The  1933  provision  authorized  the  Federal  Reserve 
Board  to  remove  member  bank  officers  and  directors 
who  continued  "unsafe  or  unsound  practices”  or  viola¬ 
tions  of  law  after  having  been  admonished  by  the 
Comptroller  of  the  Currency  or  the  Federal  Reserve.3 
In  1966,  this  provision  was  comprehensively  recast  by 
the  Financial  Institutions  Supervisory  Act  (the  Act)  in  a 
two-ply  weapon.4  The  first  authorizes  a  supervisory 
agency  to  isse  a  notice  of  charges  if  the  financial 
institution  or  an  associated  person  has  been,  is,  or  is 


Reprinted  by  permission  from  The  Banking  Law  Journal,  Volume 
100,  Number  1  (January  1983)  Copyright  1983  Warren,  Gorham  & 
Lamont,  210  South  Street,  Boston,  Mass.  All  rights  reserved 
NOTE  The  opinions  expressed  in  this  article  are  those  of  the  author 
and  do  not  necessarily  represent  the  views  of  the  Comptroller  of  the 
Currency  The  author  gratefully  acknowledges  the  advice  and 
guidance  of  John  M  Miller,  Robert  B  Serino,  and  Ralph  E  Sharpe 

1  Banking  Act  of  1933,  §  30.  48  Stat  162  193 

2  374  U  S  321,  329  (1963) 

3  Banking  Act  of  1933  §  30,  48  Stat  162,193  See  generally  S  Rep 
No  77,  73d  Cong  ,  1st  Sess  17  (describing  Section  29  of  Sen 
Glass’ bill,  S.  1631);  77  Cong  Rec  3835  (May  20,  1933)  (remarks  of 
Rep  Steagall  describing  the  removal  provisions  of  his  bill.  H  R 
5661.)  The  current  removal  provision  governing  commercial  bank 
officers  and  directors  is  codified  at  12  USC  1818(g) 

4  Pub  L  89-695.  80  Stat  1028,  1046  (1966)  The  Act  is  an 
amendment  to  the  Home  Owners  Loan  Act  of  1933,  the  National 
Housing  Act,  and  the  Federal  Deposit  Insurance  Act  As  amended 
by  the  Financial  Institutions  Regulatory  and  Interest  Rate  Control  Act 
of  1978,  Pub  L  95-630,  92  Stat  3641  (1978)  For  purposes  of  the 
Comptroller,  the  Federal  Reserve  Board  and  the  Federal  Deposit 
Insurance  Corporation,  the  Act  is  codified  beginning  at  12  USC 
1818(b),  for  purposes  of  the  Federal  Home  Loan  Bank  Board  and 
the  Federal  Savings  and  Loan  Insurance  Corporation,  it  appears 
beginning  at  12  USC  1464(d)(2)(A)  and  1730(e)(1),  respectively,  for 
purposes  of  the  National  Credit  Union  Administration,  it  appears 
beginning  at  12  USC  1786(e)(1).  This  article  will  cite  to  12  USC 
1818(b)  and  subsequent  subsections 


about  to  be  “engaged  in  an  unsafe  or  unsound 
practice’’  or  is,  has,  or  is  about  to  violate  a  law,  rule,  or 
regulation.  A  trial-type  hearing  is  held  before  an  ad¬ 
ministrative  law  judge  who  issues  a  recommended 
decision.  The  agency  may  then  issue  a  cease  and 
desist  order  if  the  hearing  record  establishes  the 
unsafe  or  unsound  practice  or  the  violation  of  a  law, 
rule,  or  regulation.  The  order  may  require  the  financial 
institution  to  “cease  and  desist  from  the  same,  and, 
further,  to  take  affirmative  action  to  correct  the  condi¬ 
tions”  resulting  from  any  such  practice  or  violation 
Petition  for  review  within  30  days  may  be  sought  in  the 
appropriate  court  of  appeals.5 

The  second  ply  is  the  temporary  cease  and  desist 
order,  which  is  effective  upon  service  It  may  be 
issued  when  the  unsafe  or  unsound  practice  or  viola¬ 
tion  is  “likely”  to  cause  insolvency  or  substantial 
dissipation  of  assets  or  earnings  or  seriously  weaken 
the  condition  of  the  institution  or  prejudice  the  interest 
of  depositors  prior  to  the  completion  of  administrative 
proceedings.  Review  may  be  sought  in  the  U  S.  dis¬ 
trict  court  within  10  days  6 

The  two  constraints  were  given  a  particularly  sharp  set 
of  teeth  by  the  Financial  Institutions  Regulatory  and 
Interest  Rate  Control  Act  of  1978, 7  which  authorizes  a 
civil  penalty  of  $1,000  per  day  for  any  institution  or 
person  violating  the  terms  of  any  order  which  has 
become  final.8 

The  Early  Decisions 

Analysis  of  the  case  law  reviewing  agency  cease  and 
desist  orders  begins  with  First  National  Bank  of  Eden 
v.  Department  of  the  Treasury,9  in  which  the  notice  of 
charges  alleged  the  following  “unsafe  and  unsound 
practices":  (1)  accumulation  of  certain  unsafe  assets 
in  an  amount  constituting  37  percent  of  the  bank's 
gross  capital  funds;  (2)  failure  to  implement  adequate 
internal  controls  and  auditing  procedures:  (3)  failure  to 
maintain  adequate  credit  information  on  certain  bank 
investments,  contrary  to  12  CFR  1.8,  (4)  payment  of 
excessive  bonuses  to  bank  officers;  and  (5)  payment 
of  excessive  salaries  to  bank  officers 


5  12  USC  1818(b)(1)  and  1818(b)(2) 

6  12  USC  1818(c) 

7  Pub  L  95-630,  92  Stat  3641  (1978) 

8  12  USC  1818(i)(2) 

9  568  F  2d  610  (8th  Cir  1978) 
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Following  a  hearing  before  an  administrative  law 
judge,  the  Comptroller  issued  an  order  requiring  the 
bank  to  discontinue  its  investment  in  criticized  assets; 
correct  prior  violations  of  12  CFR  18  regarding  credit 
information  on  investments;  develop  a  written  invest¬ 
ment  account  policy  and  a  plan  for  adding  retained 
earnings  to  the  bank's  capital  accounts;  correct  defi¬ 
ciencies  in  its  internal  control  and  audit  procedures; 
and  develop  a  salary  plan  for  executive  officers  limit¬ 
ing  the  amount  of  salaries  and  bonuses  so  that  the 
bank's  total  personnel  expenses  would  not  exceed  1 .5 
percent  of  its  average  assets.  The  order  also  required 
the  bank's  president  and  vice  president  to  reimburse 
the  bank  for  $61,000  in  bonuses  paid  to  them  several 
years  earlier. 

In  a  per  curiam  decision,  the  Eighth  Circuit  affirmed 
the  Comptroller's  determination  that  these  practices 
were  unsafe  or  unsound  because  they  were  “contrary 
to  accepted  standards  of  banking  operations  which 
might  result  in  abnormal  risk  or  loss  to  a  banking 
institution  or  shareholder.  ’10  Holding  that  its  review  of 
the  Comptroller's  order  is  limited  under  the  Adminis¬ 
trative  Procedure  Act  to  a  determination  of  whether  the 
Comptroller’s  findings  are  supported  by  substantial 
evidence  on  the  record  as  a  whole,  the  court  found  the 
requisite  substantial  evidence.  As  far  as  the  scope  of 
the  Comptroller's  final  order  was  concerned,  particu¬ 
larly  the  provision  placing  a  limit  on  personnel  ex¬ 
penses  and  requiring  reimbursement  by  the  executive 
officers,  the  court  said  this  could  be  disturbed  only  if 
shown  to  be  arbitrary  and  capricious.  In  reaching  this 
conclusion,  the  court  cited  “the  Comptroller's  exper¬ 
tise  and  discretion  in  this  area’’11  and  the  Act’s  provi¬ 
sion  allowing  a  regulator  to  “require  the  bank  and  its 
directors,  officers,  employees,  and  agents  to  .  .  .  take 
affirmative  action  to  correct  the  conditions  resulting 
from  any  such  violation  or  practice.'12 

The  second  decision,  Groos  National  Bank  v.  Comp¬ 
troller  of  the  Currency,'3  was  a  significant  confirmation 
of  the  regulators’  wide  discretion  to  define  unsafe  or 
unsound  practices  and  to  frame  appropriate  remedies 
to  prevent  their  recurrence.  In  1973,  the  bank  entered 
into  an  agreement  with  the  Comptroller,  one  provision 
of  which  banned  all  loans  to  one  of  the  bank’s  princi¬ 
pal  shareholders,  his  relatives  and  his  business  inter¬ 
ests.  Subsequently,  the  Comptroller's  examiners  un¬ 
covered  several  extensions  of  interest-free  credit  for  a 
short  period  of  time  in  the  form  of  overdrafts  to  the 
stockholder  Two  days  before  the  Comptroller  issued 
a  notice  of  charges  and  temporary  cease  and  desist 


10  Id  at  61 1  n  2 
”  Id 
v  Id 

'  <  573  F  2d  889  (5th  Cir  1978) 


order,  the  bank  sued  in  federal  district  court  seeking 
both  a  declaratory  judgment  that  the  1973  agreement 
was  invalid  because  it  lacked  consideration  and  an 
injunction  against  any  action  by  the  Comptroller  based 
on  the  agreement  The  complaint  also  charged  that 
the  Comptroller  was  harassing  the  bank  by  keeping  it 
under  almost  continuous  surveillance  for  6  months. 
Undeterred  by  the  bank’s  first  strike,  the  Comptroller 
went  ahead  and  issued  a  notice  of  charges  accompa¬ 
nied  by  a  temporary  cease  and  desist  order  forbid¬ 
ding  extensions  of  credit  to  the  principal  stockholder 
and  to  several  of  his  relatives  and  business  asso¬ 
ciates.  The  temporary  order  also  barred  the  bank  from 
maintaining  a  checking  account  for  this  stockholder. 
An  administrative  hearing  was  held  followed  by  an 
order  on  which  the  bank  took  a  petition  to  review  to  the 
Court  of  Appeals  for  the  Fifth  Circuit.  The  petition  was 
consolidated  with  the  bank’s  appeal  of  an  adverse 
determination  of  its  suit  in  federal  district  court. 

The  court  of  appeals  initially  decided  that  a  section  of 
the  Act  withdrawing  jurisdiction  from  the  district  courts 
would  not  permit  the  bank  to  thwart  the  administrative 
proceedings  by  filing  suit  for  either  declaratory  or 
injunctive  relief  in  district  court  prior  to  the  issuance  of 
the  Comptroller's  notice  of  charges.  With  respect  to 
the  petition  to  review,  the  court  upheld  the  Comptrol¬ 
ler’s  final  order  as  based  on  substantial  evidence, 
rejecting  the  bank's  argument  that  the  phrase  “unsafe 
or  unsound”  lacks  definite  meaning  and  stating  that 
“one  of  the  purposes  of  the  banking  acts  is  clearly  to 
commit  the  progressive  definition  and  eradication  of 
such  practices  to  the  expertise  of  the  appropriate 
regulatory  agencies.”14 

The  third  appellate  decision  on  a  petition  to  review, 
First  National  Bank  of  Scotia  v  United  States,'5  contin¬ 
ued  the  regulators'  string  of  successes.  In  an  unpub¬ 
lished  decision,  the  court  upheld  an  order  of  the 
Comptroller  requiring  an  infusion  of  capital,  a  halt  to 
payments  by  the  bank  on  an  “insider”  lease  that 
constituted  an  “unsound”  sham  agreement  exceeding 
the  statutory  limit  on  investment  in  bank  premises  and 
restitution  by  the  directors  of  lease  payments  the  bank 
could  not  otherwise  recoup.  According  to  the  court, 
the  Act’s  cease  and  desist  provisions  have  a  “broad 
remedial  purpose”  and,  where  findings  are  supported 
by  substantial  evidence,  the  Act  provides  the  regula¬ 
tor  with  “broad  discretion  to  order  remedial  mea¬ 
sures.”  Citing  Eden  and  Groos,  the  court  said  the 
regulator’s  exercise  of  that  discretion  will  be  disturbed 
“only  if  it  is  arbitrary  and  capricious  or  beyond  the 
scope  of  his  statutory  authority  " 


14  Id  at  897 

1 5  659  F  2d  1059  (2d  Cir  1981)  (table),  cert  denied  454  US  1031 
(1981) 
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Following  this  decision,  First  National  Bank  of  Scotia 
asked  the  Comptroller  to  modify  his  order  by  reducing 
the  amount  of  the  new  capital  injection,  by  extending 
the  time  in  which  to  raise  the  new  capital,  and  by 
eliminating  all  references  to  any  violation  of  the  statu¬ 
tory  limit  on  investment  in  bank  premises.  The  Comp¬ 
troller  denied  the  bank’s  motion,  although  he  substan¬ 
tially  modified  the  amount  of  the  reguired  capital 
injection  while  ordering  the  bank  to  adhere  to  an 
equity  capital  to  total  asset  ratio  of  8  percent.  The  latter 
provision  allowed  the  bank  to  meet  the  order’s  capital 
requirements  through  a  combination  of  new  capital 
and  a  shrinkage  of  assets. 

Not  satisfied  with  the  Comptroller's  action,  the  bank 
filed  a  second  petition  to  review,  this  time  with  the  U  S. 
Court  of  Appeals  for  the  District  of  Columbia  Circuit,  as 
well  as  a  new  suit  in  U.S.  District  Court  for  the  District 
of  Columbia  alleging  that  the  Comptroller’s  order  was 
arbitrary,  capricious,  and  unsupported  by  substantial 
evidence.  On  the  Comptroller's  motion,  the  petition  to 
review  was  transferred  to  the  Second  Circuit  which,  in 
another  unsigned  order  ( Scotia  II),  rejected  the  bank's 
contention  that  an  8  percent  ratio  of  equity  capital  to 
total  assets  was  unreasonable.  The  bank  argued  that 
banks  of  similar  size  and  location  had  an  average 
capital  to  total  assets  ratio  of  7.62  percent  and  that  the 
Comptroller’s  capital  adequacy  guidelines  called  for 
only  a  7  percent  ratio  for  well-managed  banks  not 
under  special  supervision.  The  court,  however,  found 
that  the  order's  8  percent  ratio  “is  well  within  the 
Comptroller’s  broad  authority  to  require  actions  to 
remedy  undercapitalization  resulting  from  unsafe  and 
unsound  banking  practices  ’’  The  court  also  held  that 
the  Comptroller's  remedial  authority  is  not  curtailed  by 
an  improvement  in  the  bank's  financial  condition. 
Clearly  impatient  at  the  bank’s  desire  to  relitigate 
points  previously  decided,  the  court  ordered  its  man¬ 
date  to  issue  forthwith  rather  than  after  the  lapse  of  the 
usual  14-  to  21-day  period.16 

In  the  meantime,  the  U.S.  district  court  had  also  turned 
down  the  bank’s  attempts  to  obtain  review  there.17 
Noting  that  the  Act  authorizes  district  court  jurisdiction 
over  cease  and  desist  controversies  in  only  three 
carefully  delineated  circumstances,  none  of  which 
applied,  the  court  dismissed  the  complaint  for  lack  of 
subject  matter  jurisdiction  According  to  the  opinion, 
even  if  the  Act  contained  no  express  provision  with¬ 
drawing  “jurisdiction  to  affect  by  injunction  or  other¬ 
wise  the  issuance  or  enforcement  of  any  notice  or 
order  under  this  section,  or  to  review,  modify,  sus¬ 


16  First  Nat’l  Bank  of  Scotia  v.  United  States,  688  F.2d  815  (2d  Cir 
1982)  (table),  cert  denied  51  U.S  L  W  3226 
''First  Nat'l  Bank  of  Scotia  v  United  States.  530  F  Supp  162 
(DDC  1982) 


pend,  terminate,  or  set  aside  any  such  notice  or 
order, ”18  the  creation  of  a  direct  review  procedure  in 
the  court  of  appeals19  is  sufficient  under  existing  case 
law  to  preclude  district  court  jurisdiction. 

Apparently  wishing  to  extend  the  litigation  further,  the 
bank  appealed  to  the  U.S.  Court  of  Appeals  for  the 
D  C.  Circuit,  which  granted  the  Comptroller  s  motion 
for  summary  affirmance.20 The  bank  then  petitioned  for 
a  rehearing  which  was  pending  at  this  writing. 

Although  the  Comptroller’s  cease  and  desist  order 
was  upheld  in  Scotia  I  and  Scotia  II,  the  extraordinary 
delay  in  achieving  compliance  with  its  terms  should  be 
a  matter  of  concern  If,  by  engaging  in  protracted 
litigation  in  a  multitude  of  forums  bank  management  is 
able  to  postpone  compliance,  the  bank’s  financial 
position  may  be  irreparably  weakened  or  the  bank  or 
its  insiders  may  continue  to  enjoy  the  fruits  of  an  illegal 
or  unsound  activity.  To  remedy  this  situation,  it  may  be 
necessary  to  amend  the  Act  to  authorize  the  court  of 
appeals  to  order  enforcement  rather  than,  as  at  pre¬ 
sent,  requiring  the  regulator  to  seek  enforcement 
through  a  separate  proceeding  in  district  court. 

Another  victory  for  the  regulators  was  a  federal  district 
court  decision  in  Mid  America  Baricorporatiori,  Inc .  v 
Board  of  Governors  of  the  Federal  Fleserve  System ,21 
Unlike  the  other  cases  relating  to  petitions  to  review 
final  orders,  this  case  concerned  the  regulators'  au¬ 
thority  to  issue,  among  other  things,  a  temporary 
cease  and  desist  order  blocking  the  sale  of  a  bank 
and  the  liquidation  of  its  parent  holding  company  The 
court  held  that  the  temporary  order  was  within  the 
authority  conferred  by  the  Act  on  the  regulator  to 
prevent  actions  “likely  to  seriously  weaken  the  condi¬ 
tion  of  the  bank”  or  bank  holding  company,  since 
otherwise  the  holding  company  would  be  liquidated 
prior  to  the  administrative  hearing  and  the  agency’s 
determination  on  the  merits.  Without  further  discussing 
the  extent  to  which  the  temporary  order  met  the 
statutory  standard,  the  court  turned  to  Mid  America's 
motion  for  relief,  applying  the  “traditional  tests"  for 
issuance  of  a  preliminary  injunction,  viz.,  substantial 
likelihood  of  success  on  the  merits,  irreparable  harm 
from  a  denial  of  an  injunction,  inconvenience  to  the 
regulator,  and  the  public  interest.  Since  the  holding 
company  was  financially  sound,  the  subsidiary  banks 
would  not  be  weakened  if  the  sale  did  not  take  place 
as  scheduled,  and  an  injunction  would  “seriously 


18  See  12  use  1 81 8(i)(1 ) 

19  See  12  use  1818(h)(2) 

20  First  Nat'l  Bank  of  Scotia  v  United  States  No  82-1291  (DC  C>' 
order  filed  Aug  1 7,  1982) 

21  523  F  Supp  568  (D  Minn  1980) 
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inconvenience'  the  regulator,  the  court  denied  Mid 
America's  motion  22 

The  Recent  Decisions 

In  the  second  half  of  1981 ,  the  courts  for  the  first  time 
disputed  a  regulator's  definition  of  a  particular  prac¬ 
tice  as  unsafe  or  unsound  and  applied  limitations  on 
the  regulators'  freedom  to  fashion  affirmative  relief. 

Ironically,  it  was  the  same  court  that  buoyed  the 
regulators  with  an  expansive  reading  in  Groos  which 
decided  Gulf  Federal23  There,  the  savings  and  loan 
association  for  more  than  3  years  utilized  the  365/360 
method  of  calculating  interest  even  though  its  loan 
agreements  required  the  365/365  method.24  Recog¬ 
nizing  the  problem,  Gulf  Federal  secured  amended 
agreements  from  about  40  percent  of  its  borrowers  but 
halted  this  effort  when  the  FHLBB  initiated  proceed¬ 
ings.  After  an  administrative  hearing,  the  FHLBB  or¬ 
dered  Gulf  Federal  to  calculate  interest  under  the  365/ 
365  method  described  in  its  loan  agreements  and  to 
reimburse  borrowers  for  the  difference  in  all  payments 
made  under  the  365/360  method.  According  to  the 
FHLBB  findings,  Gulf  Federal’s  practice  of  entering 
into  contracts  and  thereafter  breaching  them  was  not 
only  an  “unsafe  or  unsound  practice”  but  also  a 
violation  “of  a  law,  rule,  or  regulation.”  On  either 
ground,  the  Act  authorizes  a  cease  and  desist  pro¬ 
ceeding. 

The  court  began  its  discussion  of  whether  Gulf  Feder¬ 
al's  behavior  constituted  an  “unsafe  or  unsound  prac¬ 
tice”  by  stating  that  neither  this  basis  for  agency 
action  nor  the  violation  of  a  law,  rule,  or  regulation 
basis  has  enjoyed  authoritative  judicial  attention.25 
While  this  assertion  with  respect  to  the  latter  basis  is 
valid,  the  court  was  wrong  in  regard  to  the  former. 
Indeed,  as  evidenced  by  the  Groos  opinion,  the  Fifth 
Circuit  itself  had  been  the  source  of  what  is  probably 
the  most  authoritative  interpretation  of  this  part  of  the 
Act.26 


£  The  only  other  reported  district  court  decision  involving  a  tempo¬ 
rary  cease  and  desist  order  is  FSLIC  v  Apollo  Sav  ,  285  F  Supp 
750  (N  D  III  1968)  where  the  court  granted  the  regulator's  motion 
for  a  preliminary  injunction  barring  the  financial  institution  from 
further  violations  of  the  temporary  order  The  order,  issued  to  an 
•nstitution  which  had  failed  to  maintain  reserve  and  net  worth 
requirements  barred  the  payment  of  dividends  on  stock  and 
interest  on  certain  accounts 

:  Gull  Fed  Sav  &  Loan  Ass  n  v  FHLBB.  651  F  2d  259  (5th  Cir 
1981)  modified  No  78-2549  (Nov  5.  1981) 

1  The  365  360  method  results  in  higher  interest  payments  by  the 
borrower  because  the  actual  interest  paid  is  5/360  more  than  the 
y  ”  charged  jnder  a  da/  to-day,  or  365/365,  interest  calculation 
■  e  court  noted  on  a  loan  with  a  nominal  interest  rate  of  8  percent 
the  365/360  method  produces  a  yield  of  about  8  1 1  percent 
Gulf  Fed  Sav  &  Loan  Ass  n  v  FHLBB  note  23  supra,  at  263 
Since  Groos  interpreted  the  Act  as  codified  at  12  USC  1818(b), 
whereas  Gulf  federal  construed  the  Act  as  codified  at  12  USC 


With  this  as  an  opener,  the  court  proceeded  to  make  a 
novel  holding:  “The  breadth  of  the  ‘unsafe  or  unsound 
practice’  formula  is  restricted  by  its  limitation  to  prac¬ 
tices  with  a  reasonably  direct  effect  on  an  associa¬ 
tion’s  financial  soundness.”  In  the  court’s  view,  the 
FHLBB’s  findings  did  not  satisfy  this  standard.  While 
the  FHLBB  found  that  Gulf  Federal’s  failure  to  adhere 
to  its  contract  terms  was  an  unsafe  or  unsound  prac¬ 
tice  because  it  threatened  “abnormal  risk  or  loss  or 
damage”  exposing  the  association  to  potential  liability 
to  repay  overcharged  interest  and  a  possible  loss  of 
public  confidence,  the  court  as  having  these  fears 
viewed  “only  the  most  remote  relationship  to  Gulf 
Federal’s  financial  integrity  and  the  government’s  in¬ 
surance  risk.”  Dismissing  Gulf  Federal’s  estimated 
potential  liability  of  $80,000  as  a  “minor  financial  loss” 
for  an  institution  with  assets  of  $75  million,  the  court 
concluded,  “We  fail  to  see  how  the  Board  can  safe¬ 
guard  Gulf  Federal’s  finances  by  making  definite  and 
immediate  an  injury  which  is,  at  worst,  contingent  and 
remote.’’27 

With  respect  to  the  FHLBB’s  “loss  of  confidence” 
rationale,  the  court  charged  that  this  basis  for  agency 
action  “would  result  in  open-ended  supervision,” 
thereby  making  the  Board  “the  proctor  for  public 
opinion”  and  “the  monitor  of  every  activity  of  the 
association.”  In  the  court’s  view,  Congress  did  not 
contemplate  such  all-encompassing  surveillance 
when  it  passed  the  Act  in  1966. 28 

The  FHLBB’s  assertion  that  Gulf  Federal  “is  violating 
or  has  violated  ...  a  law”  within  the  meaning  of  the  Act 
likewise  drew  no  sympathy.  First,  the  court  found  Gulf 
Federal’s  behavior  not  “inconsistent  with  sound  and 
economical  home  financing”  and  therefore  not  viola¬ 
tive  of  the  Federal  Home  Loan  Bank  Act.29  Next,  it  held 
there  was  no  violation  of  federal  common  law  as 
asserted  by  the  FHLBB  because  Gulf  Federal’s  con¬ 
duct  had  nothing  to  do  with  the  association's  internal 
management,  to  which  federal  common  law  applies 
under  some  court  interpretations.30  Finally,  it  held  that 
Gulf  Federal  did  not  breach  its  contracts  with  its  loan 
customers  because  the  intent  of  the  parties  was  to 
focus  on  the  monthly  payment  provision  rather  than  on 
the  clause  calling  for  the  365/365  method,  which  was 
located  “in  the  midst  of  complicated  text  of  the  loan 
agreement,  and  apparently  was  ignored  by  all  but  one 
borrower.”31 


1464(d)(2)(A),  the  court's  statement  might  be  correct  in  a  literal 
sense  But  its  failure  to  cite  or  discuss  Groos  or  Eden  is  difficult  to 
comprehend 

21  Gulf  Fed  Sav  &  Loan  Ass'n  v  FHLBB ,  note  23  supra,  at  264 

28  Id  at  264-265 

29  Id  at  265-266 

30  Id  at  266 

31  Id  at  267 
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Concerned  by  the  decision,  the  three  commercial 
bank  regulatory  agencies  reguested  a  rehearing  en 
banc.  The  petition  was  denied,  although  the  court  did 
make  an  important  amendment.  Instead  of  holding 
that  the  Act  was  intended  to  enable  the  regulator  ‘‘to 
prevent  financial  collapse,"  the  revised  opinion  states 
that  the  Act  was  intended  to  enable  the  regulator  “to 
preserve  the  financial  integrity  of  its  members."32  The 
amendment  is  significant,  since  most  cease  and  de¬ 
sist  actions  are  designed  to  correct  or  prevent  poten¬ 
tially  serious  problems  rather  than  to  stave  off  “finan¬ 
cial  collapse." 

The  decision  is  contrary  to  the  established  judicial 
trend  of  deferring  to  agency  expertise  in  defining 
imprecise  terms  like  “unsafe  or  unsound  practice"  and 
of  examining  agency  findings  to  determine  if  they  are 
supported  by  substantial  evidence.  The  opinion’s  im¬ 
plication  that  the  detrimental  effect  must  take  place 
prior  to  agency  action  runs  counter  to  the  standard 
agency  belief,  which  is  based  on  legislative  history, 
that  the  Act  authorizes  action  before  the  impact  on  the 
institution  can  be  observed.33 

The  decision  confuses  the  Act's  statutory  scheme. 
Where  Congress  wanted  significant  restraints  on 
agency  use  of  cease  and  desist  powers,  it  said  so 
directly,  such  as  in  the  provision  allowing  temporary 
orders  only  when  the  violation  or  practice  “is  likely  to 
cause  insolvency  or  substantial  dissipation  of  assets 
or  earnings  .  .  .  ,  or  is  likely  to  seriously  weaken  [its] 
condition.  .  .or  otherwise  seriously  prejudice  the  inter¬ 
ests  of  its  depositors.  .  .  ."34  If  the  Act  was  intended  to 
require  the  agency  to  meet  a  “financial  integrity"  test 
on  cease  and  desist  orders  issued  after  a  notice  of 
charges  and  administrative  hearing,  presumably  Con¬ 
gress  would  have  said  so. 

Particularly  surprising  was  the  court's  failure  to  dis¬ 
cuss,  or  even  to  mention,  its  own  previous  decisions 
construing  “unsafe  or  unsound  practice."  Not  only  did 
the  court  ignore  Groos,  but  it  also  overlooked  First 
National  Bank  of  La  Marque  v.  Smith,35  where  the  Fifth 
Circuit  upheld  the  Comptroller's  determination  that 
distribution  of  credit  life  insurance  commissions  to 


32  Id  at  265 

33  According  to  a  widely  quoted  definition  by  former  Chairman  John 
Horne  of  the  Federal  Home  Loan  Bank  Board,  an  unsafe  or  unsound 
practice  “embraces  any  action,  or  lack  of  action,  which  is  contrary 
to  generally  accepted  standards  of  prudent  operation,  the  possible 
consequences  of  which,  if  continued,  would  be  abnormal  risk  of  loss 
or  damage  to  an  institution,  its  shareholders,  or  the  agencies 
administering  the  Insurance  funds  "  112  Cong  Rec  26474  (1966) 
(emphasis  added)  By  referring  to  ‘‘possible"  consequences.  Chair¬ 
man  Horne  implies  that  contingent  liabilities  of  the  type  found  in  Gulf 
Federal  are  a  proper  subject  of  regulatory  action 

34  See  12  USC  1818(c) 

35  610  F  2d  1258  (5th  Cir  1980) 


bank  "insiders"  constitutes  an  unsafe  or  unsound 
practice.36  Nor  did  the  court  explain  how  its  decision  is 
consistent  with  Independent  Bankers  Association  v 
Heimann,37  where  the  D  C.  Circuit  said  that  "the 
Comptroller’s  discretionary  authority  to  define  and 
eliminate  'unsafe  and  unsound’  conduct  is  to  be 
liberally  construed.’’38 

The  court's  suggestion  that  agency  cease  and  desist 
action  predicated  on  a  threat  of  loss  of  public  confi¬ 
dence  would  result  in  unauthorized  “open-ended  su¬ 
pervision”  of  a  financial  institution’s  every  activity  must 
have  surprised  regulators  accustomed  to  being  told 
that  their  “statutory  duties  require  the  closest  monitor¬ 
ing  and  continuous  supervision  of  these  institutions."39 
If  anything,  Congress  has  in  recent  years  added  to, 
rather  than  reduced,  the  regulators'  supervisory  du¬ 
ties.40 

The  court's  conclusion  that  Gulf  Federal  did  not 
breach  its  contract  by  using  a  stricter  method  of 
calculating  interest  than  allowed  by  its  loan  agree¬ 
ments  is  based  on  the  belief  that  the  borrower’s 
principal  concern  is  with  the  size  of  his  monthly 
payment.  While  there  is  undoubtedly  a  great  deal  of 
truth  to  this  notion,  borrowers  have  shown  concern 
about  the  method  of  interest  calculation  used  on  their 
loans,  and  that  concern  has  alarmed  bankers.  In 
American  Timber  &  Trading  Co.  v.  First  National  Bank 
of  Oregon4'  the  Ninth  Circuit  held  in  a  class  action  suit 
that  use  of  the  365/360  method  violated  the  usury 
provisions  of  the  National  Bank  Act  to  the  extent  they 
incorporate  Oregon  law.  When  the  suit  was  first  decid¬ 
ed  against  the  lender  at  the  district  court  level,  a 
nationwide  clamor  among  bankers  ensued,  persuad¬ 
ing  the  American  Bankers  Association  to  file  an  ami¬ 
cus  brief  predicting  “disastrous  consequences"  if  the 
“industry  custom"  of  using  the  365/360  method  were 
not  upheld.  The  Ninth  Circuit  rejected  the  ABA’s 
arguments.42  This  experience  suggests  that  365/360 
clauses  in  loan  agreements  may  not  be  as  superfluous 
to  borrowers  as  the  Fifth  Circuit  suggests. 


36  Id  at  1265 

37  613  F  2d  1164  (DC.  Cir  1979),  cert  denied  449  U  S  823(1980) 

38  Id  at  1169 

39  Id  at  1 168,  see  also  Fahey  v  Mallenee ,  332  U  S  245,  250  (1947) 
(“Banking  is  one  of  the  longest  regulated  and  most  closely  super¬ 
vised  of  public  callings  ").  First  Nat  l  Bank  of  La  Marque  v  Smith 
note  35  supra ,  at  1264  (“Congress  has  conferred  broad  statutory 
powers  on  the  Comptroller  to  enable  him  to  perform  his  supervisory 
and  regulatory  functions  ")  1  Davis.  Administrative  Law  Treatise 
247  (1958)  (regulation  of  national  banks  is  “more  intensive  than  any 
other  industry"  and  includes  "the  most  intensive  supervision  of 
[their]  operations") 

40  See  the  Financial  Institutions  Regulatory  and  Interest  Rate  Control 
Act  of  1978,  Pub  L  95-630,  92  Stat  3641 

4’  511  F  2d  980  (9th  Cir  1974) 

42  Id  at  984-985 
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The  Supreme  Court  subsequently  denied  certiorari  in 
Gulf  Federal 43  But  the  High  Court  was  not  content  to 
let  the  decision  stand  without  criticism.  In  an  unrelated 
case  to  which  the  FHLBB  was  not  a  party,  Fidelity 
Federal  Savings  &  Loan  Association  v.  de  la  Cuesta ,44 
the  Court  expressly  rejected  the  Fifth  Circuit’s  holding 
in  Gulf  Federal  that  the  FHLBB  regulatory  powers 
under  the  Home  Owners'  Loan  Act  of  1 933  extend  only 
to  a  savings  and  loan's  internal  management  and  not 
to  external  matters,  such  as  its  relationship  with  bor¬ 
rowers.45  Although  the  Supreme  Court  said  nothing 
about  how  the  ‘unsafe  or  unsound"  provision  of  the 
Financial  Institutions  Supervisory  Act  should  be  con¬ 
strued,  it  made  clear  that  were  the  identical  fact 
situation  to  arise  in  the  future,  the  FHLBB  has  ade¬ 
quate  authority  under  the  Home  Owners'  Loan  Act  to 
design  an  appropriate  remedy. 

The  ripple  effect  of  Gulf  Federal  can  be  seen  in  the 
Tenth  Circuit's  recent  decision  in  Otero  Savings  & 
Loan  Association  v.  FFILBB46  In  a  split  opinion,  the 
three-judge  panel  agreed  that  the  FHLBB  was  autho¬ 
rized  to  issue,  after  an  administrative  hearing,  a  cease 
and  desist  order,  since  Otero  had  clearly  violated  the 
law  by  offering  interest-bearing  demand  deposit  ac¬ 
counts  268  days  prior  to  being  authorized  to  do  so 
under  new  laws  passed  by  Congress.  But  the  court 
refused  to  allow  the  FHLBB  to  prohibit  Otero  from 
offering  the  accounts  for  a  like  number  of  days  after 
entry  of  the  order.  According  to  the  court,  the  Act’s 
provisions  authorizing  the  regulator  "to  take  affirmative 
action  to  correct  the  conditions  resulting  from  any 
such  violation"  do  not  confer  power  to  institute  "penal¬ 
ty  box"  remedies  restricting  presently  lawful  conduct 
Groos  and  Eden  were  distinguished  on  the  basis  that 
they  were  "properly  directed  to  preventing  future 
specified  abuses  and  reversing  the  direct  identifiable 
effects  of  the  past  practices  on  the  bank's  financial 
soundness." 

Crucial  to  the  majority  decision  was  a  concurring 
opinion  by  Circuit  Judge  McKay  citing  Gulf  Federal  as 
the  basis  for  its  rationale.  According  to  the  concurring 
view,  the  competitive  advantage  gained  by  "jumping 
the  gun"  on  interest-bearing  checking  accounts  "is 
neither  unsafe  nor  unsound  for  the  financial  future  of 
Otero,  and  therefore,  "the  Bank  Board  has  no  implied 
power  to  attempt  to  correct  a  marketplace  imbalance 
created  by  an  illegal  practice,  although  the  Board 


■''■Gulf  Fed  Sav  &  Loan  Assn  v  FHLBB ,  50U.SLW  3998  24  (June 
29,  1982) 

44  50  U  S  L  W  4916(1982)  In  this  case  the  court  upheld  a  FHLBB 
regulation  preempting  state  law  restrictions  on  due-on-sale  clauses 
m  mortgage  loans 

Fidelity  Fed  Sav  &  Loan  Assn  v  de  la  Cuesta ,  No  81  -750,  slip 
op  at  27  and  n  23 
48  665  F  2d  279  (1 0th  Cir  1981) 


would  have  such  authority  to  correct  any  unsafe  and 
unsound  conditions  created  by  an  illegal  practice."47 

The  Tenth  Circuit’s  narrow  view  of  the  permissible 
scope  of  a  cease  and  desist  order  does  not  leave  the 
regulators  powerless  to  penalize  financial  institutions 
for  violations  of  the  law  under  similar  circumstances.  In 
1978,  Congress  authorized  the  agencies  to  assess 
civil  money  penalties  in  such  instances  But  this  reme¬ 
dy  may  well  involve  a  separate  proceeding  with  a  new 
set  of  factors  to  be  taken  into  account.48 

Conclusion 

The  Eden,  Groos,  Scotia  and  Mid  America  decisions 
all  involved  bank  practices  or  “insider"  dealings  that 
might  have  appeared  unsavory  to  reviewing  courts, 
particularly  after  the  Bert  Lance  brouhaha  and  the 
emphasis  placed  by  regulators  on  insider  abuses  as  a 
major  cause  of  bank  failures.49  Gulf  Federal  and 
Otero,  on  the  other  hand,  involved  relationships  be¬ 
tween  a  financial  institution  and  its  retail  customers. 
Thus,  perhaps  the  "aberration"  from  the  previous 
pattern  of  decisions  is  more  understandable 

While  Gulf  Federal  and  Otero  broke  the  regulators’ 
winning  streak,  neither  is  likely  to  alter  their  use  of 
cease  and  desist  powers.  Gulf  Federal's  concentra¬ 
tion  upon  a  single  practice  alleged  to  be  unsafe  or 
unsound  does  not  reflect  the  typical  enforcement 
proceeding.  Most  agency  cease  and  desist  orders 
impose  solutions  for  a  multitude  of  ills  which,  when 
viewed  collectively,  could  easily  have  a  “reasonably 
direct  effect  on  an  [institution’s]  financial  soundness,” 
if  this  is  finally  determined  to  be  the  proper  standard. 

Gulf  Federal's  failure  to  discuss  Groos,  even  after  a 
joint  petition  by  the  regulators  for  rehearing,  suggests 
that  the  earlier  precedent  has  not  been  qualified  sub 
silentio.  The  judicial  tendency  to  defer  to  agency 
expertise  is  so  firmly  embedded  that  more  than  Gulf 
Federal  is  needed  to  shake  it.  The  decision  may  reflect 
the  court's  unspoken  view  that  an  enforcement  pro- 


47  Id  at  291-292 

48  For  example,  the  agency  must  weigh  "the  appropriateness  of  the 
penalty  with  respect  to  the  size  of  financial  resources  and  good  faith 
of  the  association  or  person  charged,  the  gravity  of  the  violation,  the 
history  of  previous  violation,  and  such  other  matters  as  justice  may 
require.”  See,  e  g  ,  12  USC  93(b)(2) 

49  According  to  a  statement  by  the  FDIC  in  1976,  "abusive  self¬ 
dealing  has  been  the  primary  cause  or  a  significant  contributing 
cause  in  more  than  half  of  all  bank  failures  since  1960  "  41  Fed 
Reg  8946  (1976)  See  also  Clark,  "The  Soundness  of  Financial 
Intermediaries,"  86  Yale  L  J  1,  12,  46,  77  (1977),  Note.  "Public 
Creditors  of  Financial  Institutions  The  Case  for  a  Derivative  Right  of 
Action,"  86  Yale  L  J  1422,  1423-1425,  1437-1441  (1977),  Barrett, 
"The  Comptroller's  Shift  to  a  Stronger  Enforcement  Posture:  Self- 
Dealing  and  Unsound  Banking  Practices  are  the  Targets,"  94 
Banking  L  J  725  (1977) 
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ceeding  should  not  have  been  initiated  in  the  first 
place.  Since  40  percent  of  the  association's  borrowers 
had  agreed  to  alter  their  loan  agreements  and  more 
were  apparently  expected  to  do  so  until  the  FHLBB 
acted,  the  court  may  have  wondered  why  the  matter 
was  pursued  with  a  notice  of  charges.  The  court  may 
have  believed  that  Gulf  Federal  had  embarked  on 
adequate  corrective  measures  and  that  the  regulator's 
only  valid  interest  was  to  assure  reimbursement  for 
borrowers  who  refused  to  amend  their  loan  agree¬ 
ments. 

Even  if  one  regards  the  FFfLBB’s  pursuit  of  Gulf 
Federal  as  overdone,  the  Fifth  Circuit's  opinion  does 
not  excite  admiration.  Its  discussion  of  whether  Gulf 
Federal  committed  a  violation  of  law  is  strained  and 
undermines  respect  for  the  rest  of  the  opinion.  It  is 
hard  to  believe  that  a  method  of  calculating  interest 
which  has  historically  been  of  great  importance  to 
bankers  should  be  of  so  little  concern  to  borrowers. 
The  court's  willingness  to  read  an  unambiguous  provi¬ 
sion  out  of  the  loan  agreement  cannot  be  condoned 
by  lawyers  with  an  interest  in  banking  or  in  contracts. 

The  Gulf  Federal  court  found  it  unnecessary  to  decide 
whether  the  regulators’  authority  to  use  cease  and 
desist  for  violations  of  law  is  subject  to  the  same  limits 
it  ascribed  to  the  "unsafe  or  unsound"  provision.  The 
court  thereby  avoided  a  holding  on  whether  the  cease 
and  desist  power  would  arise  only  when  an  institution 
violates  a  law  designed  to  protect  its  financial  integrity. 
Interestingly,  one  judge  voting  to  overturn  the  FHLBB’s 
order  in  Otero  expressed  the  view  that  the  violation  of 
law  basis  for  agency  cease  and  desist  action  encom¬ 
passes  "any  clear  violation  of  federal  regulatory  law" 
and  does  not  have  to  be  tied  to  a  threat  to  the 
institution's  financial  well-being.50 


50  Otero  Sav  &  Loan  Ass’n  v  FHLBB  note  46  supra,  at  291  (McKay 
C  J  ,  concurring). 


Otero  is  even  less  a  precedent.  The  decision  is  badly 
fractured,  with  the  majority  agreeing  on  the  final  result 
but  not  on  a  rationale.  If  anything,  the  decision  will 
encourage  greater  use  by  the  regulators  of  their  civil 
money  penalty  authority  to  assure  that  clear  and 
deliberate  violations  of  law  do  not  go  unpunished 

Interestingly,  neither  Gulf  Federal  nor  Otero  was  cited 
in  the  most  recent  appellate  court  decision  on  a 
petition  to  review  a  regulator's  cease  and  desist  order 
In  Tirso  del  Junco  v.  Conover, 51  the  court  upheld  an 
order  by  the  Comptroller  instructing  directors  of  a 
national  bank  to  indemnify  the  bank  for  lost  principal 
and  interest  on  certain  loans  which,  when  combined, 
exceeded  the  bank's  legal  lending  limit,  as  well  as  for 
the  bank's  collection  costs  and  attorneys’  fees  paid  by 
the  bank  for  the  directors’  defense.  Citing  Groos,  the 
court  held  the  Comptroller,  having  made  findings 
based  on  substantial  evidence,  has  "broad  discretion 
to  cure  the  effect  of  a  violation."52  Since  the  bank's 
collection  expenses  and  the  attorneys’  fees  paid  on 
behalf  of  the  directors  were  "conditions  resulting"  from 
the  lending  limit  violations,  the  provisions  of  the  order 
requiring  indemnification  were  clearly  within  the 
Comptroller’s  discretion.53  The  opinion’s  deference  to 
agency  expertise  and  broad  authority  to  fashion  ap¬ 
propriate  remedies  echoed  the  regulators’  salad  days 
before  Gulf  Federal  and  Otero  when  their  orders  were 
repeatedly  affirmed. 


Ford  Barrett 

Assistant  Chief  Counsel 


51  682  F  2d  1338  (9th  Cir  1982) 

52  Id  at  1340 

53  Id  at  1343-1344 
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Condition  of  the  National  Banking  System 


The  economy  continued  to  deteriorate  during  1982. 
The  unemployment  rate  increased  to  10.9  percent  in 
December,  its  highest  level  since  1940,  and  capacity 
utilization  fell  to  its  lowest  point  since  World  War  II 
Growth  in  gross  national  product  and  real  economic 
activity  declined  during  the  year,  with  a  real  gross 
national  product  no  higher  than  in  1979. 

The  consumer  price  index  fell  sharply  during  the  year. 
That  measure  of  inflation,  which  had  been  12.5  per¬ 
cent  in  1980  and  8.9  percent  in  1981,  was  only  3.9 
percent  in  1982.  As  inflation  declined  and  economic 
activity  continued  weak,  interest  rates  fell  to  their 
lowest  level  in  more  than  2  years.  The  federal  funds 
rate,  which  was  17.2  percent  in  February,  fell  to  8.7 
percent  by  December 

National  bank  assets  grew  more  slowly  for  the  fourth 
year  in  a  row.  The  8  percent  increase  in  national 
banks’  consolidated  foreign  and  domestic  assets  dur¬ 
ing  1982  compares  to  a  9  7  percent  rate  for  the 
previous  year. 

The  first  table  in  this  section  provides  a  detailed 
balance  sheet  comparison  of  the  national  banking 
system,  both  on  a  domestic  and  a  consolidated  for¬ 
eign  and  domestic  basis,  for  yearend  1981  and  1982 

Domestic  asset  growth  accounted  for  all  of  the  growth 
in  consolidated  bank  assets,  as  assets  at  foreign 
offices  declined  Domestic  assets  rose  1 1  7  percent  to 
$1,070  billion.  That  growth  rate  was  higher  than  the 
10.2  percent  achieved  the  previous  year,  which  was  a 
period  of  significantly  higher  inflation. 

Foreign  office  assets  declined  6.4  percent,  reflecting 
lower  world  trade  and  increased  concerns  over  debt 
repayment  by  foreign  borrowers.  At  yearend  1982, 
foreign  office  assets  (including  Edge  Act  subsidiaries 
in  the  United  States)  were  $227  billion 

Gross  domestic  office  loans  rose  12.4  percent  in  1982 
to  $598  billion.  (The  Statistical  Tables  section  of  this 
journal  contains  detailed  tables  on  assets  and  liabil¬ 
ities.)  At  domestic  offices  of  national  banks,  commer¬ 
cial  and  industrial  loans,  the  largest  loan  category, 
rose  to  $229  billion.  That  16.3  percent  increase  com¬ 
pares  with  a  15.0  percent  increase  in  1981.  "Other 
loans"  and  loans  to  financial  institutions  grew  at  the 
fastest  rates.  "Other  loans,”  which  includes  loans  to 
foreign  governments  and  official  institutions,  rose  30  3 


percent  to  $20  billion  and  loans  to  financial  institutions 
rose  29.2  percent  to  $42  billion. 

Loans  to  farmers  increased  1 0.6  percent  to  $1 7  billion, 
after  a  4.2  percent  increase  in  1981.  Loans  secured  by 
real  estate  and  personal  loans  to  individuals  were  up 
7.6  percent  and  5.5  percent,  respectively  The  de¬ 
pressed  state  of  the  housing  market  for  most  of  the 
year  can  be  seen  in  the  slight  increase  of  3.1  percent 
in  loans  secured  by  1  to  4  family  dwellings. 

At  the  same  time  loans  were  growing,  investment 
securities  grew  10.1  percent  The  most  significant 
changes  in  that  portfolio  were  the  $9  billion,  or  19 
percent,  increase  in  U  S.  Treasury  securities  and  the 
$4  billion,  or  23  percent,  increase  in  "all  other  securi¬ 
ties." 

Security  maturities  had  shortened  by  yearend  1982. 
U  S.  government  and  agency  securities  with  maturities 
of  less  than  1  year  rose  1 5  percent  to  $33.5  billion.  For 
national  banks  with  assets  in  excess  of  $300  million, 
securities  maturing  in  5  years  or  less  rose  from  63 
percent  of  total  domestic  investments  in  1981  to  more 
than  65  percent  in  1982. 

Liabilities  of  national  banks  continued  to  undergo 
significant  structural  transformation  in  1982.  Total  de¬ 
posits  increased  7.4  percent  in  1982.  While  domestic 
office  deposits  increased  10.7  percent,  demand  de¬ 
posits  in  domestic  offices  declined  for  a  second  year 
in  a  row.  Domestic  time  and  savings  deposits  in¬ 
creased  more  than  $82  billion,  or  16.9  percent,  to 
$568  billion. 

Time  deposits  at  domestic  offices  accounted  for  more 
than  70  percent  of  that  increase,  growing  9.0  percent 
during  1982  to  reach  $398  billion  at  yearend  The 
fastest  growing  component,  "Other  time  deposits  of 
$100,000  or  more,”  increased  88.8  percent  to  $27 
billion,  accounting  for  38.7  percent  of  the  increase  in 
total  time  deposits.  Certificates  of  deposit  of  $100,000 
or  more,  the  largest  component  of  time  deposits, 
decreased  0.3  percent,  ending  the  year  at  $169 
billion. 

Consumers'  savings  accounts,  including  passbook, 
NOW  and  automatic  transfer  accounts,  the  new 
$2,500  minimum  balance  money  market  deposit  ac¬ 
count  (MMDA)  and  some  IRA  deposits,  grew  $49 
billion,  or  40  8  percent,  to  $170  billion  Most  of  that 
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Assets,  liabilities  and  capital  accounts  of  national  banks,  1981  and  1982 

(Dollar  amounts  in  millions) 
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Excludes  one  noninsured  national  trust  bank  with  total  assets  of  $2  million 


increase  (88.8  percent)  occurred  during  the  fourth 
quarter  of  the  year  and  was  directly  attributable  to  the 
rapid  growth  of  the  new  MMDA. 

Federal  funds  purchased  and  securities  sold  under 
agreements  to  repurchase  increased  6.1  percent  to 
$1 18  billion.  That  growth  rate  was  considerably  lower 
than  the  21.6  percent  experienced  the  prior  year 

Long-term  sources  of  funding  rose  in  1982.  Subordi¬ 
nated  notes  and  debentures  reversed  their  1981  de¬ 
cline  to  rise  $372  million,  or  10.6  percent.  Equity 
capital  rose  by  $6  billion,  or  9.2  percent,  almost 
equalling  the  prior  year’s  9.7  percent  increase. 

Although  national  banks'  income  before  taxes  and 
securities  gains  or  losses  in  1982  was  6.8  percent 
below  the  previous  year,  $85.2  million  less  in  securi¬ 
ties  losses  left  net  income  relatively  unchanged.  With 
the  increase  in  bank  assets,  net  income  as  a  percent 
of  total  assets  dropped  from  .68  in  1 981  to  .64  in  1 982. 
The  second  table  in  this  section  provides  detail  on 
national  banks’  consolidated  income  and  expenses 
for  1981  and  1982. 

In  1982,  national  banks’  total  interest  income  in¬ 
creased  2  3  percent,  while  interest  expense  de¬ 
creased  1  7  percent.  The  difference  between  the  two, 
net  interest  income,  showed  a  14  4  percent  increase, 
equalling  $39  billion  at  yearend. 

Both  non-interest  income  and  non-interest  expenses, 
excluding  provisions  for  loan  losses,  increased  in 
1982.  Of  the  two,  non-interest  expenses  grew  some¬ 
what  faster,  registering  a  16.5  percent  increase  to 
almost  $36  billion,  compared  to  15  5  percent  growth  to 
almost  $13  billion  for  the  corresponding  income  item. 
When  the  provision  for  loan  losses  is  included,  net 
non-interest  expense  increased  24.4  percent  over  the 


1981  level.  That  produced  a  decline  in  income  before 
taxes  and  securities  gams  or  losses. 

The  depressed  state  of  the  economy  in  1982  was 
reflected  in  deteriorated  asset  quality.  The  reporting  of 
past  due  loans  changed  somewhat  during  the  year, 
but  national  banks'  past  due  loans  increased  from  4  1 
percent  of  total  loans  at  yearend  1981  to  4  9  percent  a 
year  later.  In  1982,  provisions  for  loan  losses  in¬ 
creased  76.8  percent  to  $5.3  billion.  That  follows  an 
11.8  percent  increase  in  1981.  That  provision  rose  to 
0.72  percent  of  gross  consolidated  loans  in  1982  from 
0.44  percent  in  1981.  Net  loan  losses  increased  82.1 
percent  to  $4.1  billion.  Net  loan  losses  as  a  percent  of 
gross  loans  reached  0.56  percent,  up  from  0.33 
percent  at  yearend  1981. 

The  weak  economy  was  reflected  in  the  growing 
number  of  national  banks  that  demonstrated  financial, 
operating,  or  compliance  weaknesses  and,  therefore, 
warranted  a  higher  than  normal  degree  of  supervisory 
concern  during  1982.  The  Office  of  the  Comptroller  of 
the  Currency,  in  examinations  conducted  prior  to 
yearend  1982,  identified  70  such  institutions.  That  was 
an  80  percent  increase  over  the  39  such  banks 
identified  for  1981  Those  70  banks  represented  1.5 
percent  of  all  national  banks  at  yearend,  up  from  0.9 
percent  a  year  earlier. 

In  1982  a  severe  recession  caused  a  deterioration  in 
national  banks’  asset  quality,  slowed  asset  growth  and 
reduced  profitability.  Although  the  recession’s  impact 
may  be  seen  in  the  increased  number  of  institutions 
requiring  special  supervisory  attention  and  the  higher 
level  of  loan  charge-offs,  a  more  direct  measurement 
is  the  decline  in  the  coverage  of  loan  losses  by  bank 
earnings.  For  1982,  income  before  taxes  plus  the  loan 
loss  provision  equalled  3.8  times  net  loan  losses,  a 
39.7  percent  decrease  over  1 981  s  6.3  times  cover¬ 
age. 


Income  and  expenses  of  national  banks,  1981-1982 


(Dollar  amounts  in  millions) 


December  31,  1981 
4,454  banks 

December  31 ,  1982 
4,579  banks 

Change  1981-1982 

Amount 

Percent 

distribution 

Amount 

Percent 

distribution 

Amount 

Percent 

Operating  income 

Interest  and  fees  on  loans  . 

$  99,833  4 

67.0 

$101,295  7 

65  8 

$1,462.3 

1.5 

Interest  on  balances  with  depository  institutions  . 

15,289  7 

103 

15,327  6 

100 

37  9 

2 

Income  on  federal  funds  sold  and  securities  purchased  under 

agreements  to  resell . 

6,853.2 

4  6 

6,525.4 

4  2 

-327  8 

-4  8 

Interest  on  U  S  Treasury  securities  and  on  obligations  of  other 

U  S  government  agencies  and  corporations . 

8,629.1 

5  8 

10,013  0 

65 

1,383.9 

16  0 

Interest  on  obligations  of  states  and  political  subdivisions  in  the 

United  States  . .  . 

5,244  0 

35 

5,701.2 

3.7 

457.2 

8.7 

Income  from  all  other  securities  (including  dividends  on  stock) 

914.3 

6 

960  0 

6 

45.7 

5  0 

Income  from  lease  financing 

1,154.3 

8 

1,313.7 

9 

159.4 

13.8 

Income  from  fiduciary  activities 

1,815.2 

1.2 

2,060  0 

1  3 

244  8 

12  5 

Service  charges  on  deposit  accounts 

2,067  6 

1  4 

2,516.5 

1.6 

448  9 

21.7 

Other  service  charges,  commissions  and  fees 

3,674  7 

25 

4,319  4 

2  8 

644  7 

17.5 

Other  operating  income  . 

3,466.9 

2.3 

3,833.0 

2.5 

366  1 

10.6 

Total  operating  income  . 

148,942  4 

100  3 

153,865  4 

100  0 

4,923.0 

3.3 

Operating  expenses 

Salaries  and  employee  benefits 

16,098.3 

117 

18,224  9 

12  7 

2,126  6 

13  2 

Interest  on  time  certificates  of  $100,000  or  more  (issued  by  do- 

mestic  offices) . 

23,873.0 

17.3 

22,545  6 

15.7 

-1,327.4 

-5.6 

Interest  on  deposits  in  foreign  offices . 

31,945  9 

23.2 

28,051  0 

19  6 

-3,894  9 

-12  2 

Interest  on  other  deposits . 

27,877.2 

203 

33.190  5 

23  2 

5,313.3 

19.1 

Expense  of  federal  funds  purchased  and  securities  sold  under 

agreements  to  repurchase  ...... 

15,855.2 

115 

13,806  5 

96 

-2,048  7 

-12  9 

Interest  on  demand  notes  issued  to  the  U  S  Treasury  and  on 

other  borrowed  money  . 

3,862  4 

2  8 

4,074  9 

2.8 

212.5 

5  5 

Interest  on  subordinated  notes  and  debentures 

332  9 

2 

355  0 

2 

22.1 

6.6 

Occupancy  expense  of  bank  premises,  net  and  furniture  and 

equipment  expense 

4,956  0 

3.6 

5,839.5 

4  1 

883.5 

17  8 

Provision  for  possible  loan  losses 

3,022.4 

2.2 

5,343.2 

3.7 

2,320.8 

76  8 

Other  operating  expenses . 

9,841.0 

7  1 

11,917  8 

8.3 

2,076  8 

21.1 

Total  operating  expenses . 

137,664.2 

100  0 

143,349  0 

100  0 

5,684  8 

4.1 

Income  before  income  taxes  and  securities  gains  or  losses 

11,278.2 

10,516  4 

-761.8 

-6.8 

Applicable  income  taxes . 

2,599.7 

1,898  4 

-701  3 

-27.0 

Income  before  securities  gams  or  losses . 

8,678.5 

8,618.0 

-60  5 

-  7 

Securities  gains  (losses),  gross 

-954  2 

-760  6 

-193  6 

-20  3 

Applicable  income  taxes . 

-446.6 

-338  3 

-1083 

-24  3 

Securities  gams  (losses),  net . 

-507  4 

-422.2 

-85.2 

-16.8 

Income  before  extraordinary  items 

8,171.1 

8,195  8 

24  7 

3 

Extraordinary  items,  net 

30.1 

40.2 

10  1 

33  6 

Net  income  .  . 

8,201.2 

8,236  0 

34  8 

4 

Cash  dividends  declared  on  common  stock 

3,378  1 

3,801.8 

423.7 

12  5 

Cash  dividends  declared  on  preferred  stock 

2.5 

65 

4  0 

160  0 

Total  cash  dividends  declared 

3,380  6 

3,808.3 

427.7 

12.7 

Recoveries  credited  to  allowance  for  possible  loan  losses 

930  4 

1,010.5 

80.1 

8  6 

Losses  charged  to  allowance  for  possible  loan  losses 

3,203  1 

5,148.3 

1,945.2 

60  7 

Net  loan  losses 

2,272  7 

4,137  8 

1 ,865  1 

82  1 

Ratio  to  total  operating  income 

Percent 

Percent 

Interest  on  deposits 

56.2 

54.5 

Other  interest  expense 

13  5 

119 

Salaries  and  employee  benefits 

108 

11.8 

Other  noninterest  expense 

12  0 

15.0 

Total  operating  expenses 

92  4 

93.2 

Ratio  of  net  income  to 

Total  assets  (end  of  period) 

0  68 

0  64 

Total  equity  capital  (end  of  period) 

12  48 

1 1  48 

12 
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Remarks  by  C.  T.  Conover,  Comptroller  of  the  Currency,  before  the  Stanford/ 
Berkeley  Business  School  Alumni  Associations,  San  Francisco,  Calif., 
February  15,  1983 


“The  Meaning  of  Bank  Deregulation” 

I'm  delighted  to  be  here  to  talk  about  a  subject  that 
ought  to  be  important  to  everyone — what’s  been  hap¬ 
pening  to  the  financial  services  industry.  What’s  been 
happening  is  deregulation — a  much  misunderstood 
term  that  has  become  an  empty  buzzword.  So,  I  will 
discuss  the  meaning  of  bank  deregulation  and  try  to 
bring  that  term  into  focus  by  answering  three  ques¬ 
tions: 

•  Why  is  there  a  need  for  deregulation'? 

•  What  has  been  happening  and  what’s  left  to  be 
done  in  deregulation? 

•  What  are  the  fundamental  policy  questions  that 
deregulation  raises  for  bankers  and  non-bank¬ 
ers  alike7 

Need  for  Deregulation 

“Deregulation"  literally  means  the  act  or  process  of 
removing  restrictions.  In  the  case  of  banks,  it  means 
reducing  the  level  of  regulation  by  the  government 
We  are  doing  this  to  remove  the  onerous,  restrictive 
burden  that  the  banks  now  bear  so  that  they  can 
compete  more  effectively  and  so  that  the  public  will 
benefit. 

To  understand  why  I  believe  there  is  a  clear  need  for 
deregulation,  it’s  important  to  know  how  banks  are 
regulated.  Historically,  the  role  of  banking  in  our 
economy  has  been  considered  different  from — and 
sometimes  more  important  than — other  kinds  of  busi¬ 
ness.  Ever  since  banks  began  to  function  as  true 
financial  intermediaries  in  the  14th  and  15th  centuries, 
banking  has  provided  the  fuel  for  economic  growth 
money. 

In  this  country,  the  role  of  banks  has  been  considered 
so  important,  particularly  after  the  experience  of  the 
late  1920’s  and  early  1930’s,  that  Congress  created  an 
elaborate  framework  of  regulation  and  deposit  insur¬ 
ance  to  protect  them  and  enhance  their  safety  and 
soundness.  All  of  this  is  designed  to  generate  and 
maintain  public  confidence  that  deposits  will  be  avail¬ 
able  to  bank  depositors  when  they  want  to  withdraw 
their  funds. 

The  result,  however,  is  that  banking  is  one  of  the  most 
closely  supervised  industries  in  the  country.  Govern¬ 
ment  has  told  banks  where  they  could  open  their 
offices,  what  products  and  services  they  could  offer, 


and  until  recently,  what  interest  they  could  pay  on 
deposit  accounts.  And  it’s  all  done  through  a  network 
of  federal  and  state  agencies  with  overlapping  juris¬ 
dictions  and  sometimes  contradictory  rules.  Let  me 
give  you  a  brief  overview  of  the  federal  bank  regula¬ 
tory  structure. 

Regulatory  Agencies 

The  Office  of  the  Comptroller  of  the  Currency  (OCC)  is 
responsible  for  about  4600  national  banks  whose 
assets  total  $1.2  trillion.  These  banks  are  ours  from 
cradle  to  grave.  We  decide  which  groups  will  get  bank 
charters  We  decide  whether  Wells  Fargo  can  open  a 
branch  in  Lafayette,  or  Bank  of  America  can  add  a 
new  ATM,  or  Crocker  can  increase  its  capital,  or  Bank 
of  California  can  sell  some  of  its  branches.  We  issue 
regulations  and  enforce  all  federal  and  state  laws  for 
national  banks. 

We  also  conduct  on-site  examinations  of  all  national 
banks.  In  the  case  of  the  very  big  ones,  those  exami¬ 
nations  are  virtually  nonstop.  It’s  a  little  like  painting 
the  Golden  Gate  Bridge — as  soon  as  we  finish  one 
exam,  we  go  back  and  start  again.  Finally,  in  the  few 
instances  where  a  bank  gets  itself  into  real  trouble,  we 
make  the  decision  to  declare  it  insolvent  and  close  it. 
We  do  all  this  with  a  budget  of  $145  million  and  about 
2800  employees — roughly  the  same  size  as  Mea- 
surex,  Watkins-Johnson,  or  Spectra-Physics. 

All  national  banks,  all  bank  holding  companies  and 
some  state  banks  are  also  subject  to  regulation  by  the 
Federal  Reserve.  In  addition  to  its  responsibilities  for 
monetary  policy,  the  Fed  writes  regulations  for 
banks — Truth  in  Lending,  Equal  Credit  Opportunity, 
Fair  Credit  Reporting,  and  so  forth.  It  also  examines 
bank  holding  companies  and  state-chartered  banks 
that  have  elected  to  be  members  of  the  Fed,  such  as 
Union  Bank. 

The  remaining  state-chartered  banks  are  supervised 
by  both  the  states  and  the  Federal  Deposit  Insurance 
Corporation  (FDIC).  An  example  would  be  Bank  of  the 
West  FDIC  is  responsible  for  administering  the  Feder¬ 
al  Deposit  Insurance  Fund,  which  insures  bank  depos¬ 
its  up  to  $100,000  It  also  acts  as  receiver  to  liquidate 
the  assets  of  failed  banks  and,  whenever  possible 
finds  buyers  for  these  banks 
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All  three  federal  bank  agencies  issue  regulations  in 
connection  with  their  examination  and  supervision 
responsibilities — regulations  that  may  or  may  not  be 
the  same  Imagine  the  potential  conflicts  created  for  a 
bank  holding  company,  supervised  by  the  Fed,  which 
owns  a  national  bank,  supervised  by  the  OCC,  and 
state-chartered  banks,  supervised  by  FDIC  and  the 
states  First  Interstate  Bancorp  has  exactly  that  prob¬ 
lem. 

Impact  on  Public  and  Banks 

The  end  result  of  all  this  regulation  has  been  a  safe, 
sound — but  stagnating — banking  system.  Worse  than 
that,  the  current  system  of  regulation  has  produced 
serious  distortions  in  the  market  that  have  hurt  both  the 
public  and  the  banks. 

The  public  has  been  hurt  by  not  getting  the  services  it 
wants  and  needs.  Often,  when  the  banks  tried  to  meet 
consumer  demands,  the  only  services  they  could 
provide  were  cumbersome  and  convoluted.  For  the 
average  consumer,  sweep  accounts  and  retail  repos 
are  neither  convenient  nor  readily  understandable. 
Many  people  bought  retail  repos  in  the  belief  that  they 
were  FDIC-insured,  only  to  find  that  they  were  not. 

Customers  have  been  limited  in  their  choice  of  finan¬ 
cial  service  providers — they  could  get  checks  only 
from  banks  and  securities  services  only  from  brokers. 
Delivery  systems  have  been  inconvenient.  My  bank  in 
Virginia  cannot  install  ATMs  in  Washington  to  provide 
easier  access  to  my  funds.  Perhaps  worst  of  all,  until 
last  fall  small  savers  were  limited  in  the  amount  of 
interest  they  could  earn  on  their  deposits.  Until  the 
invention  of  NOW  accounts,  they  couldn’t  even  earn 
interest  on  their  checking  accounts. 

Nor  have  the  banks  escaped  injury  from  this  kind  of 
regulation.  As  market  demands  changed  and  grew, 
banks  were  unable  to  compete  with  nonregulated 
competitors.  Regulations  limited  their  ability  to  devel¬ 
op  innovative  services.  Deposit  insurance  made  the 
public  indifferent  to  the  quality  of  bank  management — 
there  was  no  incentive  for  bankers  to  work  hard  at 
being  better  managers.  Bankers  could  do  almost 
nothing  to  stop  the  loss  of  customers  and  deposits  to 
innovative  nonbank  competitors  such  as  Merrill  Lynch, 
American  Express  and  Sears.  The  result  has  been  a 
growing  demand  by  both  the  public  and  the  banks  to 
dismantle  the  regulatory  barriers  to  competition. 

Events  in  Deregulation 

The  news  media  have  focused  almost  exclusively  on 
the  formal  deregulation  that  has  occurred  over  the 
past  several  years  But  de  facto  deregulation  through 


market  innovation  has  gone  further  and  faster  than 
formal  deregulation  in  Washington. 

For  example,  it's  against  the  law  for  banks  to  branch 
outside  their  home  states,  but  ...  the  market  has 
found  ways  around  that  barrier.  Most  major  banks  now 
have  loan  production  offices  nationwide.  Savings  and 
loan  associations  can  and  do  merge  with  each  other 
across  state  lines.  Last  fall,  the  regulators  approved 
nationwide  marketing  of  bank  CDs  by  brokerage  firms. 
Banks  can  now  gather  their  deposits  from  communi¬ 
ties  across  the  country.  CDs  from  Allstate  Savings  are 
available  through  Dean  Witter.  Merrill  Lynch  sells  Bank 
of  America  CDs.  In  effect,  banks  can  now  make  loans 
and  attract  deposits  throughout  the  country.  They  can 
even  establish  interstate  ATM  networks;  without  hook¬ 
ing  up  the  ‘‘deposit’’  button,  they're  not  branches. 
About  the  only  thing  they  can’t  do  is  set  up  brick-and- 
mortar  branches  across  state  lines. 

It’s  supposed  to  be  against  the  law  to  mix  banking  and 
securities  activities,  but .  .  .  there  are  ways  around  that 
prohibition,  too.  Brokers  are  already  providing  some 
traditional  “banking"  services.  At  the  same  time  they 
offer  traditional  securities  services,  brokers  also  pro¬ 
vide  money  market  funds — a  combination  of  both 
transaction  and  savings  account  services. 

At  the  same  time,  banks  provide  both  banking  serv¬ 
ices  and  offer  discount  brokerage  services.  Last  fall, 
my  office  approved  Security  Pacific's  plan  to  establish 
a  discount  brokerage  subsidiary;  the  Fed  has  just 
approved  B  of  A’s  acquisition  of  Charles  Schwab.  The 
OCC  has  also  approved  a  plan  by  Citibank  to  operate 
trust  funds  for  the  collection  investment  of  IRA  assets. 
This  fiduciary  service  will  benefit  the  public  by  provid¬ 
ing  new  investment  opportunities  for  IRA  holders. 

It’s  against  the  law  to  mix  banking  and  commerce,  too, 
but  .  .  .  that  barrier  is  also  crumbling  before  market 
pressure.  National  Steel  owns  First  Nationwide  Sav¬ 
ings,  with  offices  in  California,  New  York  and  Florida 
that,  as  I  noted,  do  everything  a  bank  does.  Parker 
Pen  owns  both  a  bank  and  an  S&L  through  First 
Deposit  Corporation,  which  is  located  here.  House¬ 
hold  Finance  owns  a  bank  in  Salinas.  Gulf  &  Western 
owns  Associates  National  Bank  in  Concord.  And  last 
fall,  the  OCC  approved  an  application  from  McMahan 
Furniture  in  Carlsbad  to  charter  a  bank  that  would 
provide  only  consumer  services  to  its  customers. 

The  law  requires  that  banking  be  closely  regulated, 
but  .  .  .  mergers  have  produced  corporations  that 
provide  a  wide  range  of  financial  and  bank-like  serv¬ 
ices — all  without  coming  under  the  sway  of  the  bank 
regulators.  You  know  the  list  as  well  as  I — Shearson 
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and  American  Express,  Sears  and  Dean  Witter  are 
only  two  examples. 

These  are  all  significant  deregulatory  events,  though 
they  did  not  come  about  because  Congress  took 
specific  action  to  permit  them.  They  came  about 
because  marketplace  competition  had  provided  the 
incentive,  and  technology  the  means,  to  create  new 
services  within  the  cracks  and  chinks  of  old,  no  longer 
tenable  laws.  In  fact,  formal  deregulation  is  running  to 
catch  up  to  market  events.  Last  fall,  Congress  gave 
S&Ls  powers  that  make  them  banks  for  all  intents  and 
purposes.  Based  on  the  new  authority  granted  to  S&Ls 
in  the  Garn-St  Germain  Act,  it  is  possible  to  put 
together  an  S&L  balance  sheet  that  is  virtually  indistin¬ 
guishable  from  that  of  a  bank. 

Last  fall,  the  Depository  Institutions  Deregulation  Com¬ 
mittee  essentially  removed  the  ceiling  on  interest  that 
can  be  paid  on  small  savings  and  demand  deposits. 
The  result  is  the  Money  Market  Account  and  the  Super 
NOW  accounts  that  we  have  all  heard  so  much  about 
over  the  past  2  months.  So  far,  banks  and  S&Ls  have 
brought  $230  billion  into  these  new  accounts  simply 
by  paying  a  market  rate  of  interest.  And  money  market 
funds  have  dropped  to  $195  billion. 

What's  left  to  be  done  is  reducing  the  restrictions  on 
bank  powers  and  geographic  location,  as  well  as 
rationalizing  the  regulatory  structure  itself.  This  spring, 
the  Senate  Banking  Committee  will  hold  formal  hear¬ 
ings  on  the  Glass-Steagall  Act,  which  is  the  traditional 
barrier  between  banking  and  securities  activities.  My 
hope  is  that  these  hearings  will  go  well  beyond  the 
Glass-Steagall  Act  and  address  the  broader  subject  of 
what  powers  are  appropriate  for  banks,  including 
insurance  and  real  estate  powers. 

As  yet,  there  has  been  no  action  on  removing  what’s 
left  of  the  barriers  that  restrict  banks  in  their  ability  to 
branch  outside  their  home  states — or  in  some  states, 
branch  at  all.  However,  the  Administration  has  an¬ 
nounced  its  support  for  such  action,  although  in 
reality,  even  if  Congress  does  nothing,  this  restriction 
will  fall  of  its  own  weight. 

Issues  Raised  by  Deregulation 

In  the  short  run,  I  believe  the  American  public  has 
gained  significant  benefits  from  this  deregulatory 
process.  It’s  clear  to  me  that  consumers  are  better  off 
with  Money  Market  Accounts  and  Super  NOWs,  in¬ 
stead  of  retail  repos  and  sweep  accounts.  I  also 
believe  that  fundamental  market  pressures  will  bring 
about  further  deregulation  of  the  banking  industry. 

But  deregulation  raises  some  fundamental  questions 


that  go  to  the  heart  of  our  system  of  bank  regulation 
and  protection: 

•  First,  what  is  a  bank7 

•  Second,  do  we  still  consider  the  functions  per¬ 
formed  by  a  bank  to  be  so  important  as  to 
require  special  protections7 

•  Finally,  if  the  answer  to  this  question  is  yes,  how 
do  we  protect  banking  and  maintain  public 
confidence  in  the  banking  system  without  inhib¬ 
iting  banks’  ability  to  compete7 

Let’s  deal  first  with  the  question  of  what  constitutes  a 
bank.  It  seems  to  me  that  a  bank  does  three  things.  It 
collects  funds  by  accepting  deposits.  It  makes  pay¬ 
ments  of  money  upon  demand  But,  most  important,  it 
does  what  no  other  financial  intermediary  does:  it 
creates  money  simply  by  making  a  loan  and  deposit¬ 
ing  the  proceeds  in  one  of  its  accounts.  Of  course, 
under  this  definition,  my  local  S&L  has  become  a 
bank. 

The  next  question  is  whether  these  basic  functions  are 
so  important  that  they  deserve  special  protection.  I 
believe  the  answer  must  be  yes.  We  still  need  regula¬ 
tion,  examination  and  insurance  to  maintain  public 
confidence  in  the  safety  of  their  deposits.  Never  again 
must  our  financial  and  payments  system  be  allowed  to 
fall  victim  to  the  total  loss  of  confidence  that  led  to  the 
multiple  contraction  of  credit  of  the  1 930’s.  History  has 
repeatedly  demonstrated  that  stable  economic  growth 
is  impossible  without  such  confidence. 

The  final  question  is  how  to  provide  protection  for 
banking  and  generate  such  confidence  without  unduly 
inhibiting  banks’  ability  to  compete  with  nonregulated 
competitors.  That  is  the  central  issue  in  bank  deregu¬ 
lation. 

The  fact  is  that  financial  services  will  continue  to  be 
deregulated,  with  or  without  government  action  If  we 
in  government  do  nothing — or  even  if  we  increase 
regulation — nonbank  competitors  will  almost  certainly 
develop  innovative  services  that  combine  a  broad 
range  of  financial  products,  because  there  is  a  de¬ 
mand  for  such  services.  However,  the  providers  of 
those  services  will  not  be  subject  to  the  level  of 
protective  regulation  that  the  public  has  come  to 
expect  And  the  traditional  providers  of  depository, 
lending  and  transaction  services — banks  and  savings 
and  loans — will  continue  to  wither  and  die  This  we 
cannot  permit. 

On  the  other  hand,  if  we  continue  to  deregulate  banks, 
they  will  be  able  to  compete — but  at  the  cost  of 
increased  risk.  They  will  lose  part,  though  not  all,  of 
their  protective  cocoon 


17 


Either  way,  the  level  of  risk  in  the  financial  services 
system  increases  It  is  this  "damned  if  you  do, 
damned  if  you  don't"  dilemma  that  is  very  much  on  the 
minds  of  regulators,  legislators,  and  Administration 
officials  in  Washington.  The  realization  is  growing  that 
we  need  to  stop  filling  the  chinks  and  cracks  in  the  law 
and  erect  a  new  structure  that  somehow  permits  more 
innovation  and  competition,  without  unduly  decreas¬ 
ing  the  stability  of  our  payments  system. 

The  bank  holding  company  seems  to  be  the  vehicle 
for  balancing  these  competing  goals.  In  concept,  at 
least,  it  permits  us  to  deregulate  financial  services 
while  still  providing  some  protection  for  banks.  Hold¬ 
ing  companies  that  own  banks  could  be  allowed  to 
engage  in  new  services  while  the  banks  could  be 


insulated  from  risk  and  abuse  by  restricting  their 
financial  relationships  with  other  holding  company 
affiliates. 

This  concept  is  at  the  heart  of  the  Administration’s 
proposal  for  financial  deregulation.  It  is  also  the  basis 
for  granting  charters  for  consumer-oriented  banks  to 
the  Dreyfus  Corporation  and  McMahan  Furniture. 

Thus  the  debate  is  joined.  Innovative  market  players 
thrust  it  upon  us,  despite  the  fact  that  many  in  Con¬ 
gress  probably  wish  it  would  go  away.  The  Administra¬ 
tion  has  taken  up  the  challenge.  Basic  bank  holding 
company  reform  appears  to  be  the  only  resolution. 
What  is  at  stake  is  the  future  shape  of  our  nation's 
financial  services  system. 


Statement  of  C.  T.  Conover,  Comptroller  of  the  Currency,  before  the 
Subcommittee  on  International  Finance  and  Monetary  Policy  of  the  Senate 
Committee  on  Banking,  Housing  and  Urban  Affairs,  Washington,  D.C., 
February  17,  1983 


Mr.  Chairman  and  members  of  the  Subcommittee,  I 
am  pleased  to  offer  the  views  of  the  Office  of  the 
Comptroller  of  the  Currency  on  the  international  finan¬ 
cial  situation  and,  in  particular,  the  supervision  of 
international  banking.  I  will  begin  my  remarks  today 
with  a  brief  description  of  the  problems  facing  U.S. 
banks  and  then  discuss  some  possible  actions  to 
address  those  problems. 

U.S  banks  today  are  major  participants  in  the  over¬ 
seas  markets.  As  of  June  30,  1982,  U.S.  bank  loans  to 
foreign  borrowers  totaled  $344  billion.  Loans  to  non-oil 
producing  less  developed  countries  (NLDCs)  total 
$100  billion.  Six  NLDCs  accounted  for  $75  billion  of 
this  amount,  about  7  percent  of  total  domestic  and 
foreign  loans  in  U.S.  banks. 

Commercial  banks  in  industrialized  nations  increased 
their  lending  to  NLDCs  in  the  1970s  in  response  to 
several  factors.  After  the  first  OPEC  price  increase,  the 
NLDCs  had  significant  financing  needs  which  out¬ 
paced  the  growth  of  internal  savings  and  official 
bilateral  and  multilateral  assistance.  Governments  of 
industrialized  countries  encouraged  commercial  bank 
lending  to  these  countries  for  economic  reasons.  And 
the  banks  themselves  saw  the  NLDCs  as  new,  grow¬ 
ing  and  profitable  markets. 

However,  after  the  second  major  oil  price  increase  in 
1979  80  NLDCs  began  having  economic  difficulties 


for  a  number  of  reasons.  Moreover,  several  events 
changed  market  expectations  about  their  creditworthi¬ 
ness.  These  events  included  uncertainty  about  eco¬ 
nomic  recovery,  declining  oil  prices,  disinflation,  and 
shocks  to  the  international  credit  markets,  such  as 
Poland,  Penn  Square,  and  Banco  Ambrosiano.  These 
changes  occurred  at  the  exact  time  several  NLDCs 
needed  to  refinance  debt  and  gain  new  financing. 

A  number  of  debtor  countries  today  have  not  complet¬ 
ed  necessary  adjustments  to  these  changed  econom¬ 
ic  conditions  and  have  temporarily  lost  their  ability  to 
enter  the  private  capital  markets,  even  for  routine 
financing.  An  attendant  problem  is  that  a  number  of 
our  largest  commercial  banks  have  large  exposures  to 
the  countries  that  have  become  higher  risks. 

The  solutions  to  these  problems  are  two-fold.  In  the 
short  term,  we  must  reduce  the  risk  inherent  in  the 
existing  exposures — that  is,  the  borrowing  countries 
must  be  restored  to  economic  health.  In  the  longer 
term,  we  must  address  the  banks'  and  supervisors' 
mechanisms  for  dealing  with  international  lending. 

Financial  Assistance  and  Economic 
Adjustments 

The  immediate  debt  problems  can  only  be  solved 
through  collective  action  by  all  the  affected  parties: 
multilateral  institutions,  Western  governments,  com- 
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mercial  banks,  and  borrower  nations.  In  this  situation,  I 
support  the  financial  assistance  currently  being  pro¬ 
vided. 

Multilateral  institutions,  such  as  the  Bank  for  Interna¬ 
tional  Settlements,  the  World  Bank  and  particularly  the 
International  Monetary  Fund  (IMF),  have  played  es¬ 
sential  roles.  In  addition  to  providing  hard  currencies 
upon  which  member  nations  may  draw,  IMF-support¬ 
ed  programs  are  also  the  basis  for  debt  restructuring 
arrangements  and  for  new  private  and  official  lending 
to  countries  with  debt  problems.  It  is  therefore  very 
important  that  the  IMF  continue  to  have  funds  avail¬ 
able  to  commit  to  adjustment  programs  for  distressed 
nations.  Given  the  Fund's  existing  commitments  and 
the  likely  additional  reguests  for  its  resources  in  the 
coming  year,  the  proposed  major  increase  in  its 
guotas  is  essential.  I  strongly  support  that  increase,  as 
well  as  the  proposed  changes  in  the  General  Arrange¬ 
ments  to  Borrow. 

Western  governments  and  central  banks  have  provid¬ 
ed  a  variety  of  direct  financial  assistance.  And  com¬ 
mercial  banks,  which  are  the  largest  creditors  of  the 
NLDCs,  must  also  be  part  of  their  debt  restructuring 
programs.  In  any  loan  workout  situation,  it  is  some¬ 
times  necessary  to  extend  new  credit  to  protect  the 
lender’s  original  investment.  We  recognize  that  banks, 
acting  in  concert  with  Western  governments  and  the 
multilateral  institutions  may  decide  to  reschedule  ex¬ 
isting  loans,  restore  interbank  placements  with  banks 
in  the  affected  countries,  and  advance  additional 
funds. 

Supervisory  and  Bank  Response 

Over  the  long  term,  lenders  and  supervisors  must  take 
additional  steps  to  address  international  lending  prob¬ 
lems.  In  order  to  understand  how  that  may  be  done,  it 
is  necessary  to  understand  how  our  present  supervi¬ 
sory  system  works. 

The  OCC  evaluates  international  loans  as  part  of  its 
bank  examination  procedures.  Two  elements  in  that 
evaluation  are  particularly  significant:  the  so-called 
means  and  purpose  test  and  the  activities  of  the 
Interagency  Country  Exposure  Review  Committee 

Means  and  Purpose  Test.  The  means  and  purpose 
test  is  part  of  the  OCC's  1 978  legal  interpretation  of  the 
single  borrower  lending  limit  in  12  USC  84.  The 
interpretation  clarified  two  points.  First,  a  government 
is  considered  a  person  for  lending  limit  purposes,  a 
point  that  Congress  incorporated  into  the  Garn-St 
Germain  Act.  Second,  a  state-owned  company  in  a 
mixed  economy  can  qualify  for  its  own  lending  limit 
apart  from  the  government  if  it  uses  the  loans  for  its 


own  clearly  separate  purposes  and  has  independent 
means  with  which  to  repay  the  loans 

Both  the  legal  lending  limit  and  its  means  and  purpose 
interpretation  deal  with  the  aggregation  of  loans  They 
do  not  deal  with  the  evaluation  of  any  particular  source 
of  risk  to  those  loans  or  the  degree  to  which  a  bank's 
overall  portfolio  may  be  exposed  to  those  risks.  Thus, 
the  interpretation  does  not  impose  an  overall  limit  on 
exposures  to  any  one  country. 

ICERC.  The  Interagency  Country  Exposure  Review 
Committee  (ICERC)  assesses  transfer  risk  and  com¬ 
municates  that  assessment  to  banks  and  examiners.  It 
conducts  the  semiannual  Country  Lending  Survey 
through  the  FFIEC  to  obtain  information  on  U  S  bank 
exposure  to  individual  countries.  When  exposures 
change  by  billions  of  dollars  quarterly,  this  semiannual 
information  provides  an  inadequate  basis  for  decision¬ 
making  by  both  bankers  and  supervisors. 

ICERC  also  evaluates  potential  transfer  risk  in  coun¬ 
tries  where  U  S.  banks  lend.  It  classifies  loans  when 
they  become  non-performing  as  the  result  of  transfer 
risk — that  is,  when  an  entire  country  is  unable  to 
generate  adequate  foreign  exchange  to  permit  the 
servicing  of  individual  credits.  ICERC’s  evaluations 
are  used  by  banks  and  bank  examiners  as  a  part  of 
the  examination  process.  In  particular,  bank  examin¬ 
ers  emphasize  transfer  risk  classifications  and  con¬ 
centrations  as  a  specific  agenda  item  during  regular 
meetings  with  bank  boards  of  directors. 

In  order  to  strengthen  this  system  of  supervision,  four 
possible  actions  deserve  consideration.  Two,  which 
deal  with  reserves  and  fee  income,  could  ensure  that 
banks  do  not  profit  from  international  lending  difficul¬ 
ties  and  may  in  fact  pay  a  penalty.  Two  others,  which 
deal  with  better  information  and  country  lending  limits, 
involve  increased  incentives  or  regulations  to  avoid 
excessive  concentration. 

Prudential  reserves  for  problem  loans.  Some  U  S. 
banks  are  not  realistically  recognizing  the  value  of 
foreign  loans  with  protracted  repayment  difficulties 
We  believe  banks  should  adjust  the  value  of  such 
assets,  rather  than  carrying  them  on  their  books  at  full 
value.  For  that  reason,  we  and  the  other  bank  regula¬ 
tory  agencies  are  considering  establishing  a  reserve 
policy  for  the  uniform  treatment  of  such  loans  Under 
this  policy,  special  prudential  reserves  could  be  es¬ 
tablished  for  foreign  loans  on  which  the  borrower  has 
not  regularly  made  interest  payments  or  which  have 
not  performed  under  rescheduling  arrangements  over 
a  protracted  period  of  time.  The  reserves  could  be 
established  from  bank  income  in  an  amount  to  be 
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determined  by  the  bank  regulatory  agencies  each 
year. 

Changes  in  accounting  for  fee  income  Neither  gener¬ 
ally  accepted  accounting  principles  nor  regulatory 
reporting  requirements  now  specify  how  loan  fees 
should  be  recognized  as  income.  For  that  reason,  the 
banking  agencies  are  exploring  whether  and  how  to 
require  banks  to  more  realistically  recognize  fee  in¬ 
come.  Specifically,  we  believe  that  when  loan  agree¬ 
ments  are  long-term  and  have  resulted  from  a  continu¬ 
ing  relationship  with  the  borrower,  most  of  the  fee 
generally  represents  an  adjustment  of  interest  yield. 
As  such,  these  fees  should  be  amortized  over  the  life 
of  the  loan  as  additional  interest  income,  rather  than 
considered  current  income. 

Better  information  and  disclosure.  To  meet  superviso¬ 
ry  needs,  the  banking  agencies  are  considering 
whether  banks  should  be  required  to  report  their 
transfer  risks  quarterly  instead  of  semiannually.  To 
help  the  money  and  capital  markets,  banks  should 
also  disclose  additional  data,  such  as  information  on 
the  maturity  structure  of  foreign  assets  and  categories 
of  foreign  borrowers  (public  sector,  private  sector,  and 
interbank).  Finally,  all  market  participants  need  better 
information  on  the  foreign  exposure  of  other  countries' 
banks  and  improved  economic  data  on  debtor  coun¬ 
tries.  The  new  Institute  of  International  Finance,  now 
being  organized  by  the  major  international  banks,  will 
help  alleviate  this  problem  by  acting  as  a  clearing¬ 
house  of  data  on  international  lending. 

Country  lending  limits.  The  concept  of  putting  a  ceiling 
on  a  bank's  total  exposure  to  individual  countries  has 
been  proposed  as  a  simple,  direct  solution  to  current 
international  lending  difficulties.  However,  on  balance, 
such  limits  appear  to  be  neither  practical  nor  desir¬ 
able. 

Over  the  short  term,  it  would  be  difficult  to  shift  bank 
portfolios  from  today's  composition  to  one  that  would 
conform  to  any  meaningful  limits.  Imposition  of  limits 
would  almost  certainly  require  sharp  curtailments  in 
overseas  credit  flows.  Developed  countries  might  find 
it  necessary  to  replace  this  lost  credit  by  pulling  their 


loans  and  investments  out  of  the  United  States.  A 
curtailment  of  credit  flows  to  the  NLDCs  could  serious¬ 
ly  impede  their  ability  to  generate  sufficient  economic 
growth  to  repay  loans  from  U  S.  banks  or  anyone  else. 

Philosophically,  I  find  it  difficult  to  justify  absolute  limits 
on  transfer  risk  without  at  the  same  time  limiting  other 
concentrations  of  risk,  including  lending  to  particular 
domestic  sectors  or  geographic  regions.  I  would  not 
favor  such  limits  either. 

On  balance,  I  believe  it  would  be  inappropriate  to 
impose  country  lending  limits  on  U  S.  banks.  We  are, 
however,  continuing  to  examine  ways  to  achieve 
greater  diversification  in  lending.  As  an  alternative  to 
formal  country  lending  limits,  it  may  be  possible  to 
build  additional  protections  into  the  special  prudential 
reserves  I  discussed  earlier.  Rather  than  basing  re¬ 
quired  reserves  only  on  considerations  of  risk,  we  may 
also  wish  to  incorporate  loan  concentration  as  an 
additional  criterion.  In  effect,  a  bank  could  be  required 
to  increase  its  reserves  and/or  capital  based  on  both 
concentration  and  risk.  In  concept,  this  approach 
could  be  applied  to  any  type  of  concentration,  domes¬ 
tic  or  international. 


Conclusion 

U.S.  banks’  foreign  loans  present  significant  problems 
both  to  banks  and  to  bank  supervisors.  However, 
these  problems  are  manageable.  I  have  outlined  some 
of  the  proposals  I  believe  could  help  us  deal  with  the 
situation 

Ultimately,  however,  the  condition  of  U.S.  bank  loans 
overseas  is  a  function  of  the  state  of  the  worldwide 
economy.  Today  we  have  an  international  recession 
that  has  taken  a  heavier  than  expected  toll  on  U.S. 
bank  loan  portfolios,  both  domestic  and  international. 
Our  ultimate  goal,  therefore,  must  be  to  restore  stable, 
non-inflationary  economic  growth  throughout  the 
world  and  to  maintain  a  free  and  open  international 
trading  and  financial  system.  Our  efforts  to  improve 
bank  supervision  must  be  carried  out  within  the  con¬ 
text  of  that  goal. 


Statement  of  H.  Joe  Selby,  Senior  Deputy  Comptroller  of  the  Currency  for 
National  Operations,  before  the  Subcommittee  on  Commerce,  Consumer  and 
Monetary  Affairs  of  the  House  Committee  on  Government  Operations, 
Washington,  D.C.,  March  15,  1983 

l  welcome  this  opportunity  to  discuss  the  supervisory  Knoxville,  Tennessee  (UAB).  UAB  was  closed  by 

experience  of  the  Office  of  the  Comptroller  of  the  Tennessee  banking  officials  on  February  14,  1983 

Currency  (OCC)  with  the  United  American  Bank  of 
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UAB,  formerly  the  Hamilton  National  Bank  of  Knoxville 
but  referred  to  as  UAB  throughout  this  statement,  was 
a  national  bank  supervised  by  the  OCC  from  the  date 
of  its  original  charter,  April  15,  1931,  until  October  29, 
1976.  On  that  date,  the  bank  converted  from  a  national 
bank  to  a  state  bank.  OCC's  principal  involvement  with 
UAB  concerned  events  occurring  prior  to  its  conver¬ 
sion.  My  statement  focuses  upon  the  period  beginning 
immediately  prior  to  acquisition  of  UAB  by  Mr.  Jacob 
(Jake)  Butcher  and  ending  with  the  bank’s  conversion. 

Chronology  of  Events 

First  let  me  draw  for  you  a  profile  of  the  bank  before 
Mr.  Butcher  took  control  of  it  in  February  of  1975.  In 
November  of  1 974,  OCC  conducted  an  examination  of 
UAB  The  examination  revealed  that  the  bank’s  classi¬ 
fied  assets  had  increased  significantly  to  approxi¬ 
mately  69  percent  of  capital  funds,  up  from  37  percent 
at  the  previous  examination.  The  bank’s  problems 
seemed  primarily  attributable  to  its  poor  management 
As  a  result,  UAB  was  given  an  overall  “3"  (composite) 
rating.  The  system  OCC  used  at  that  time  rated  banks 
from  "1”  to  "4”  with  the  highest  number  signifying  the 
most  serious  problem.  In  response  to  our  concerns, 
UAB  agreed  to  undertake  certain  remedial  actions. 

This  agreement  was  formalized  on  March  31,  1975,  1 
month  after  Mr.  Butcher  took  control,  in  a  letter  agree¬ 
ment  between  the  board  of  directors  and  the  OCC. 
The  letter  agreement,  which  Mr.  Butcher  signed,  re¬ 
quired  positive  assurance  and  action  by  the  board  to 
restore  the  bank  to  a  satisfactory  condition.  The  letter 
agreement  required  that  measures  be  taken  to  im¬ 
prove  classified  assets,  delinquent  loans,  collateral 
and  credit  exceptions,  and  the  written  loan  policy;  and 
to  augment  the  staff  with  qualified  lending  officers. 

Purchase  of  Stock  by  Mr.  Butcher 

In  December  of  1974,  Mr  Butcher  exercised  an  option 
to  purchase  30,000  shares  of  UAB  stock  In  February 
of  1975,  Mr  Butcher  made  a  tender  offer  for  an 
additional  10,000  shares.  Sufficient  shares  were  ten¬ 
dered  for  Mr.  Butcher  to  eventually  acquire  control  of 
UAB,  and  he  was  elected  its  Chief  Executive  Officer 
and  Chairman  of  the  Executive  Committee  in  late 
February  of  1975.  Mr.  Butcher  had  interests  in  several 
banks  located  in  Tennessee,  including  two  other  na¬ 
tional  banks. 

Examinations  of  the  Bank 

Immediately  after  the  acquisition,  on  March  3,  1975, 
OCC  conducted  a  routine  visitation  of  the  bank.  We 
later  conducted  a  full-scale  examination  of  UAB  in 
May  of  1975.  The  examination  revealed  the  bank’s 
condition  to  be  virtually  unchanged  from  that  seen  in 


November  of  1974,  with  only  slight  improvement  in  the 
bank’s  classified  assets.  In  November  of  1975.  the 
bank  was  again  examined  By  this  time,  the  classified 
assets  had  been  reduced  to  approximately  55  percent 
of  capital,  and  the  bank’s  overall  rating  was  raised  to  a 
“2”. 

In  April  of  1976,  OCC  commenced  what  would  be  its 
last  examination  of  UAB.  The  examination,  which  was 
concluded  on  May  14,  1976,  revealed  that  the  bank 
had  suffered  some  loan  losses  but  that  it  had  reduced 
its  classified  assets  to  40  percent  of  capital.  While  the 
overall  condition  of  the  bank  appeared  to  be  improv¬ 
ing,  several  matters  had  begun  to  surface  that  caused 
us  some  concern  Our  monitoring  of  the  bank,  through 
30-day  progress  reports,  was  continued. 

Our  concerns  were  highlighted  in  a  letter  to  the  board 
of  directors  dated  June  8,  1976.  The  letter  noted  that 
the  salary  being  paid  to  Mr.  Butcher  of  approximately 
$200,000  was  considerably  more  than  that  paid  at 
comparable  banks  and  was  particularly  burdensome 
in  view  of  the  bank's  earnings,  increased  dividends 
and  the  level  of  capital.  The  letter  also  stated  our 
concern  that  the  bank  was  no  longer  receiving  any 
income  generated  by  the  sale  of  credit  life  insurance 
In  fact,  in  addition  to  his  $200,000  salary,  Mr.  Butcher 
was  diverting  the  greatest  part  of  that  income,  approx¬ 
imately  $98,000  in  1975  and  $16,000  in  the  first  4 
months  of  1976,  to  himself.  The  board  was  informed  of 
OCC’s  concern  and  of  our  policy  that  the  income 
generated  by  a  bank  from  the  sale  of  credit  life 
insurance  must  be  credited  to  the  bank.  UAB  was 
provided  with  a  copy  of  a  precedent  letter,  also  sent  to 
other  banks,  which  detailed  this  policy. 

Our  letter  to  the  bank  directed  that  a  board  meeting  be 
arranged  with  representatives  of  OCC  for  the  purpose 
of  reviewing  and  discussing  the  overall  condition  of 
the  bank  and  the  problems  of  executive  compensation 
and  credit  life  insurance  income.  We  requested  that 
the  meetinq  be  scheduled  for  the  week  of  June  28, 
1976. 

On  June  22,  1976,  Mr.  Butcher  requested  a  postpone¬ 
ment  of  the  meeting  until  July  20,  1976.  The  reasons 
asserted  for  the  delay  were:  (1)  action  to  improve 
several  classified  loans  would  not  be  completed  until 
July;  and  (2)  the  entire  board  could  attend  on  July  20 
OCC  agreed  to  the  request 

Five  days  later,  on  June  27,  press  reports  indicated 
the  bank's  intention  to  convert  to  a  state  charter  UAB 
publicly  stated  that  it  was  seeking  a  state  charter  in 
order  to  withdraw  from  the  Federal  Reserve  system 
and  to  be  subject  to  state  supervisory  authority  The 
bank  indicated  that  the  lack  of  reserve  requirements 
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for  state  nonmember  banks  and  higher  state  lending 
limits  would  be  beneficial. 

Simultaneous  Examinations 

On  July  6.  1976.  shared  supervisory  concerns  with  the 
related  Butcher  banks  and  the  need  for  coordinated 
examinations  were  discussed  among  representatives 
of  the  FDIC,  the  FRB  and  the  OCC.  At  this  meeting,  the 
regulatory  agencies  agreed  to  conduct  simultaneous 
examinations  that  would  address  the  following: 

•  all  compensation  paid  to  the  Butchers; 

•  the  reconciliation  of  the  ownership  of  the  various 
banks; 


•  the  use  of  correspondent  balances  as  compen¬ 
sation  for  loans  obtained  by  the  Butchers;  and 

•  the  inter-relationships  among  the  banks,  includ¬ 
ing  participations  purchased  or  sold,  loans  to 
common  borrowers,  federal  funds  purchased  or 
sold  and  any  other  borrowing/lending  transac¬ 
tions  involving  the  Butcher  banks  or  other  relat¬ 
ed  interests. 

OCC  did,  in  fact,  participate  in  the  joint  examinations, 
the  first  of  which  occurred  in  November  of  1976. 
However,  in  light  of  UAB's  conversion  in  October  of 
1976,  our  participation  was  limited  to  the  other  two 
national  banks  owned  by  the  Butcher  family. 


Statement  of  C.  T.  Conover,  Comptroller  of  the  Currency,  before  the  Senate 
Committee  on  Banking,  Housing  and  Urban  Affairs,  Washington,  D.C., 

April  11,  1983 


Mr.  Chairman  and  members  of  the  committee,  I  am 
pleased  to  offer  my  views  on  the  international  financial 
situation,  the  importance  of  additional  funding  to  the 
IMF,  and  supervision  of  international  lending.  I  will 
begin  my  remarks  today  with  a  brief  description  of  the 
problems  in  international  lending  and  then  discuss 
some  possible  actions  to  address  those  problems. 

International  Financial  Situation 

In  my  testimony  before  the  Senate  Subcommittee  on 
International  Finance  and  Monetary  Policy  on  Febru¬ 
ary  17,  I  reviewed  how  the  present  international  lend¬ 
ing  problems  developed  Rather  than  repeat  that 
chronology  today,  let  me  simply  state  the  problem.  A 
number  of  debtor  countries  have  failed  to  make  the 
necessary  adjustments  to  rapidly  changing  economic 
conditions  and,  as  a  result,  are  having  temporary 
difficulties  making  payments  on  their  external  loans. 

Many  U  S  banks  have  large  exposures  to  these 
countries  that  have  become  high  risks.  Several  U.S. 
banks  have  aggregate  exposures  exceeding  50  per¬ 
cent  of  capital  to  public  and  private  sector  borrowers 
in  Mexico,  Brazil,  and/or  Argentina. 

In  dealing  with  this  problem  we  must  strike  a  balance 
between  long-  and  short-term  considerations.  Over 
the  long  term,  we  must  achieve  greater  discipline  in 
international  lending  But,  in  doing  so.  we  must  make 
certain  that  our  actions  do  not  precipitate  the  very 
crisis  we  are  seeking  to  avoid  We  cannot  cut  off 
international  credit  flows,  or  we  will  restrict  internation¬ 


al  trade,  compound  the  economic  problems  now 
facing  borrower  countries,  and  contribute  to  social 
and  political  unrest.  Therefore,  our  actions  must  not 
result  in  an  immediate  reduction  in  international  lend¬ 
ing.  Instead,  for  the  short  term,  the  risk  inherent  in  the 
existing  exposure  must  be  reduced — that  is,  the  bor¬ 
rowing  countries  must  be  restored  to  economic  health. 

Additional  Funding  for  the  IMF 

The  liquidity  and  economic  problems  can  only  be 
solved  through  collective  action  by  all  the  affected 
parties:  multilateral  institutions,  Western  governments, 
commercial  banks,  and  borrower  nations.  I  support 
the  collective  financial  assistance  that  has  been  re¬ 
cently  provided. 

The  International  Monetary  Fund  (IMF)  has  played  a 
central  role  in  this  assistance.  The  IMF  provides  hard 
currencies  which  member  nations  may  borrow.  As  a 
condition  for  IMF  assistance,  borrowing  countries 
must  agree  to  carry  out  programs  designed  to  restore 
their  economic  health.  These  programs  are  also  the 
basis  for  debt  restructuring  arrangements  and  for  the 
extension  of  new  credit  to  countries  with  debt  prob¬ 
lems.  Each  dollar  of  IMF  resources  can  attract  several 
additional  dollars  in  private  and  official  support  for  a 
borrower  nation.  It  is  therefore  vital  that  the  IMF 
continue  to  have  funds  available  for  countries  experi¬ 
encing  financial  difficulties.  Given  the  Fund’s  existing 
commitments  and  the  likely  additional  demands  upon 
its  resources  in  the  future,  the  proposed  increase  in 
IMF  funding  is  essential  to  maintaining  the  stability  of 
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the  worldwide  financial  system.  I  strongly  support 
such  an  increase. 

Supervision  of  International  Lending 

In  the  future,  developing  countries  will  continue  to 
need  additional  bank  credit.  And  banks  will  have  an 
egually  important  need  to  avoid  excessive  internation¬ 
al  exposures. 

International  loans  carry  a  degree  of  risk  in  addition  to 
traditional  commercial  credit  risk.  Sovereign  loans  to 
foreign  governments  are  not  subject  to  conventional 
market  tests  for  potential  insolvency.  When  loans  are 
made  in  one  country  and  denominated  in  the  currency 
of  another  country,  they  are  subject  to  “transfer”  risk. 
That  is,  the  country  may  not  be  able  to  generate 
adequate  foreign  exchange  to  make  loan  payments. 

In  my  testimony  on  February  17,  I  explained  in  detail 
how  we  supervise  international  lending.  I  also  sug¬ 
gested  areas  that  we  believed  required  strengthening. 
Since  that  time,  we  have  been  working  with  the 
Federal  Reserve  and  FDIC  to  develop  a  way  to 
strengthen  supervision  of  international  lending.  A  joint 
memorandum  outlining  a  five-point  program  was  pro¬ 
vided  to  the  Committee  last  week.  Let  me  summarize  it 
for  you. 

The  objective  of  the  program  is  to  encourage  the 
banks  to  make  prudent  international  lending  deci¬ 
sions.  It  is  based  on  two  fundamental  principles  of 
banking — diversification  of  risk  and  the  maintenance 
of  adequate  financial  strength  to  deal  with  contingen¬ 
cies.  The  program  promotes  earlier  recognition  of 
international  lending  problems,  encourages  orderly 
responses  to  these  problems,  and  provides  for  stron¬ 
ger  reserves  should  severe  problem  loans  develop. 
The  program  is  an  integrated  package — all  elements 
are  necessary  to  accomplish  the  objective. 

The  program  elements  are: 

1  Strengthening  of  country  risk  examination  and  eval- 
uation.  The  federal  banking  agencies  must  strengthen 
the  Interagency  Country  Exposure  Review  Committee 
(ICERC)  process  which  I  explained  at  length  in  my 
testimony  on  February  17 

•  Get  management  s  attention.  In  some  cases,  super¬ 
visory  concerns  about  country  risk  and  exposure 
levels  have  not  been  clearly  communicated  to  the 
highest  levels  of  a  bank.  We  intend  to  correct  this 
problem  by  stating  our  concerns  more  explicitly  and 
by  highlighting  those  concerns  more  forcefully  in  our 
Reports  of  Examinations,  transmittal  letters,  and  meet¬ 
ings  with  Boards  of  Directors. 


•  Strengthen  capital  requirements  If  a  bank  decides 
to  carry  relatively  large  concentrations  of  exposure  in 
a  particular  country,  the  regulatory  agencies  will  ex¬ 
pect  those  banks  to  maintain  a  higher  level  of  capital 

2.  Additional  reporting  and  disclosure.  To  meet  su¬ 
pervisory  needs,  the  banking  agencies  propose  that 
banks  report  their  transfer  risks  quarterly  instead  of 
semiannually.  Although  this  reporting  would  impose 
an  additional  burden  on  banks,  such  information  is 
necessary  to  better  monitor  international  exposures 

The  money  and  capital  markets  also  need  more  fre¬ 
quent,  uniform,  and  detailed  information  about  the 
international  exposures  of  U.S.  banks.  Therefore,  such 
information  should  be  made  available  to  the  public. 

3.  Prudential  reserves  for  problem  loans.  Some  U.S 
banks  are  not  realistically  recognizing  the  value  of 
foreign  loans  with  protracted  repayment  difficulties. 
We  believe  banks  should  adjust  the  value  of  such 
assets,  rather  than  carrying  them  on  their  books  at  full 
value.  For  that  reason,  the  banking  agencies  propose 
to  establish  a  reserve  policy  for  the  uniform  treatment 
of  such  loans. 

Under  such  a  policy,  special  reserves  would  be  estab¬ 
lished  for  loans  on  which  the  borrower  has  demon¬ 
strated  protracted  debt  service  problems.  Evidence  to 
that  effect  would  include  such  factors  as  (a)  full 
interest  payments  had  not  been  made  for  more  than  6 
months,  (b)  the  terms  of  rescheduling  agreements  had 
not  been  met  for  over  1  year,  (c)  IMF  programs  had  not 
been  complied  with  and  there  is  no  immediate  pros¬ 
pect  for  such  compliance,  or  (d)  no  definite  prospects 
exist  for  the  orderly  restoration  of  debt  service  The 
reserve  would  be  charged  against  income  in  an 
amount  to  be  determined  by  the  bank  regulatory 
agencies  each  year. 

4.  Changes  in  accounting  for  fee  income  Neither 
generally  accepted  accounting  principles  nor  regula¬ 
tory  reporting  requirements  specify  how  loan  fees 
should  be  recognized  as  income.  For  that  reason,  the 
banking  agencies  are  prepared  to  establish  rules  to 
require  banks  to  more  realistically  recognize  fee  in¬ 
come. 

Fees  received  in  conjunction  with  international  credits, 
including  reschedulings,  typically  represent  both  ex¬ 
pense  reimbursements  and  interest  yield  adjustments 
The  only  portion  of  a  fee  that  should  be  taken  into 
current  income  should  be  those  amounts  that  repre¬ 
sent  costs  directly  incurred  in  putting  the  loan  togeth¬ 
er.  Otherwise,  current  income  may  be  distorted  and  an 
inappropriate  incentive  to  lend  is  maintained 
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5  Stronger  cooperation  with  foreign  bank  supervisors 
and  IMF  The  interdependence  of  the  international 
financial  system  requires  the  coordination  of  our  ef¬ 
forts  with  those  of  bank  supervisors  in  other  countries, 
as  well  as  with  the  IMF.  Such  coordination  can  reduce 
competitive  inequities  by  ensuring  uniform  treatment 
of  all  international  lenders.  It  will  also  increase  the 
effectiveness  of  our  efforts  with  U  S.  banks. 


The  IMF  can  play  an  important  role  in  strengthening 
overall  supervision  of  international  credit.  The  Fund 
has  access  to  data  on  all  the  external  borrowing  of  its 
member  countries.  Therefore,  it  could  help  banks  and 
their  supervisors  by  publishing  more  international 
lending  information  and  by  placing  limits  on  public 
sector  borrowing  of  countries  undertaking  IMF  pro¬ 
grams. 


Statement  of  C.  T.  Conover,  Comptroller  of  the  Currency,  before  the  Senate 
Committee  on  Banking,  Housing  and  Urban  Affairs,  Washington,  D.C., 
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I  am  pleased  to  present  my  views  on  S.  730,  which 
provides  for  a  permanent  federal  preemption  of  state 
usury  ceilings.  I  strongly  support  this  legislation.  Inter¬ 
est  rate  ceilings  distort  the  workings  of  the  market¬ 
place  and  can  cause  substantial  damage  to  our 
economy.  Today,  I  will  outline  why  interest  rate  ceil¬ 
ings  do  not  achieve  their  desired  results  and  may  even 
be  counterproductive. 

The  Failure  of  Interest  Rate  Ceilings 

Interest  rate  restrictions  do  not  achieve  their  desired 
objectives.  The  most  commonly  cited  objective  is  to 
make  adequate  amounts  of  credit  available  at  low 
rates  of  interest,  especially  to  weaker  borrowers, 
regardless  of  economic  conditions.  Another  frequently 
cited  objective  is  the  promotion  of  economic  activity 
by  keeping  interest  rates  low. 

Instead  of  aiding  weaker  borrowers  and  local  econo¬ 
mies,  however,  usury  ceilings  simply  result  in  reduced 
credit  availability  and  diminished  economic  activity.  In 
today's  credit  markets,  advanced  technology  makes  it 
easy  for  institutions  to  shift  funds  out  of  less  profitable 
activities  into  more  profitable  ones  outside  their  local 
markets.  And  in  the  long  run,  they  can  even  move  their 
lending  offices  outside  the  rate-controlled  areas.  Thus, 
lenders  can  and  do  circumvent  usury  limits  whenever 
market  rates  exceed  those  limits. 

Weaker  borrowers  are  among  the  first  to  be  adversely 
affected  by  usury  limits.  Because  the  interest  rate 
charged  on  a  loan  includes  a  premium  that  varies  with 
the  perceived  riskiness  of  the  borrower,  lenders  in 
rate-controlled  areas  simply  avoid  high-risk  custom¬ 
ers  This  is  done  by  imposing  loan  conditions  such  as 
large  downpayments,  short  repayment  periods,  a  larg¬ 
er  minimum  loan  size  and  more  stringent  credit  stan¬ 
dards  The  result  is  that  credit  is  cut  off  to  most  weaker 
or  lower-income  borrowers 


Moreover,  local  economic  growth  in  states  with  usury 
laws  suffers  when  national  market  rates  exceed  usury 
ceilings.  In  such  circumstances,  both  in-state  and  out- 
of-state  lenders  reduce  or  eliminate  their  lending  with¬ 
in  those  states.  The  result  is  that  state  economic 
activity  may  be  adversely  affected  and  local  unem¬ 
ployment  may  increase  as  the  credit  needs  of  con¬ 
sumers  and  local  firms  are  not  met. 

The  failure  of  interest  rate  controls  has  been  docu¬ 
mented  in  numerous  examples.  I  have  outlined  several 
instances  in  my  written  statement  The  evidence  clear¬ 
ly  shows  that  statutory  limits  on  interest  rates  are 
ineffective  and  counterproductive.  Both  borrowers 
and  local  economies  can  be  adversely  affected  by 
attempts  to  control  loan  interest  rates. 

The  most  effective  means  to  ensure  wide  credit  avail¬ 
ability  at  affordable  rates  is  the  promotion  of  a  strong, 
competitive  financial  system  and  sound  national  mon¬ 
etary  and  fiscal  economic  policies.  We  must  continue 
to  encourage  competition  in  the  financial  marketplace 
by  expanding  the  product  powers  of  depository  insti¬ 
tutions  and  removing  geographic  restrictions.  Wide¬ 
spread  credit  availability  depends  on  a  flexible  and 
responsive  credit  industry  rather  than  one  that  is 
constrained  by  interest  rate  controls.  Similarly,  contin¬ 
ued  reduction  of  inflationary  pressures  will  bring  over¬ 
all  interest  rates  down. 

Summary  of  OCC  Position 

Because  of  the  clearly  detrimental  effects  of  usury 
limits  and  the  growing  integration  of  our  national  credit 
markets,  we  strongly  support  federal  preemption  of 
state  interest  rate  ceilings  as  proposed  in  S.  730 

We  are  opposed  to  the  creation  of  an  alternative 
federal  usury  ceiling  indexed  to  the  Federal  Reserve 
discount  rate  We  agree  with  the  Board  of  Governors 
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that  such  indexing  is  inappropriate  in  light  of  the  role 
the  discount  rate  plays  in  the  conduct  of  monetary 
policy.  Moreover,  the  imposition  of  any  indexed  ceiling 
ignores  the  fact  that  when  interest  rate  ceilings  are 
binding,  they  distort  credit  allocation,  and  when  they 
are  not  binding,  they  serve  no  purpose. 

The  bill’s  provision  that  would  enable  states  to  over¬ 
ride  the  federal  preemption  within  three  years  repre¬ 
sents  an  eguitable  balancing  of  state  and  federal 
interests.  If  a  state  wants  to  take  the  risk  of  reducing 


credit  availability  within  its  borders  during  periods  of 
high  interest  rates,  thus  damaging  its  economy  and 
increasing  unemployment,  it  ought  to  be  free  to  do  so 
It  is  encouraging  to  note,  however,  that  the  majority  of 
those  states  that  overrode  the  1980  Act's  preemption 
either  completely  removed  ceilings,  provided  for  in¬ 
dexed  ceilings,  or  fixed  ceilings  at  rates  that  are 
unlikely  to  be  binding.  These  actions  reflect  the  grow¬ 
ing  recognition  of  the  damage  that  usury  ceilings  can 
cause. 


Remarks  by  Doyle  L.  Arnold,  Senior  Deputy  Comptroller  of  the  Currency  for 
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“What  Is  a  Bank?” 

The  guestion,  ‘What  is  a  bank7"  has  become  the 
focus  of  much  public  debate  recently.  This  guestion 
has  been  portrayed,  for  example,  as  central  to  the  so- 
called  "non-bank  bank"  issue  that  has  been  brewing 
in  Washington.  Should  a  bank  that  does  not  make 
commercial  loans  be  subject  to  the  restrictions  of  the 
Bank  Holding  Company  Act?  Indeed,  "What  is  a 
bank7"  is  the  title  of  this  discussion. 

By  itself  the  question  is  relatively  uninteresting,  and  I 
suspect  that  all  of  us  can  quickly  agree  upon  the 
answer.  It  is  only  when  one  asks  two  additional  and 
very  important  questions  that  the  issues  begin  to 
become  very  interesting.  Those  two  additional  ques¬ 
tions  are: 

•  In  what  activities  should  a  banking  organization 
be  allowed  to  engage7 

•  How  can  banks'  exposure  to  non-banking  risks 
be  limited? 

You  may  have  noticed  that  I  could  not  even  briefly 
describe  the  "non-bank  bank"  issue  without  getting 
into  these  other  two  questions. 

Today,  then,  I  want  to  discuss  all  three  questions,  but  I 
shall  dwell  at  some  length  on  the  latter  two 

What  Is  a  Bank? 

There  are  two  different  views  of  how  this  question 
should  be  answered.  Some  feel  that  all  distinctions 
among  different  types  of  financial  institutions  have 
become  hopelessly  blurred,  and  that  banking  has  lost 
its  unique  place  in  our  economy.  In  this  view,  the 
financial  supermarket  is  the  wave  of  the  future  and, 


indeed,  of  the  present.  Through  the  use  of  electronic 
technology  to  repackage  products  created  by  a  varie¬ 
ty  of  traditional  financial  services  companies,  the 
financial  supermarket  can  offer  services  that  are  such 
close  substitutes  for  those  offered  by  banks  that 
distinctions  become  meaningless  to  the  consumer. 

The  alternative  view  is  that  banking  is  or  at  least 
should  be  unique,  and  is  endowed  with  a  unique 
public  purpose.  I  subscribe  to  this  latter  view.  Howev¬ 
er,  as  I  will  discuss  later,  I  do  not  believe  that  the  two 
views  of  banking  are  in  conflict:  in  fact  I  believe  them 
to  be  complementary 

Banking  is  unique,  and  its  uniqueness  is  defined  by  its 
power  to  create  money.  Banks  can  simultaneously 
make  a  loan  and  create  a  demand  deposit,  something 
that  until  recently  no  other  financial  organization  could 
do.  That  demand  account  is  also  the  core  of  our  highly 
efficient  payments  system,  and  the  reserves  on  that 
account  are  the  mechanism  whereby  the  Federal 
Reserve  controls  the  money  supply,  and  through  that 
control  influences  aggregate  economic  activity  and 
inflation. 

That  demand  account  also  exposes  banks  to  a  more 
severe  form  of  term  structure  and  illiquidity  risk  than  is 
experienced  by  other  financial  intermediaries,  al¬ 
though  almost  all  are  subject  to  some  degree  of  this 
risk  The  recent  problems  of  the  thrift  industry,  for 
instance,  are  a  rather  acute  example  of  term  structure 
risk. 

Having  said  that  banking  is  unique.  I  must  now  add 
that  chartered  banks  are  not  unique  Savings  and  loan 
associations  and  mutual  savings  banks  also  now  have 
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the  power  to  create  money  With  the  passage  of  the 
Garn-St  Germain  Act,  they  have  the  power  to  offer 
demand  accounts  and  must  maintain  reserves.  They 
also  can,  I  believe,  make  any  kind  of  loan  that  a 
chartered  bank  can  make.  Thus,  by  my  definition,  any 
savings  and  loan  that  offers  demand  accounts  is  a 
bank  and  ought  to  be  regulated  and  supervised  like  a 
bank.  Unfortunately,  our  legal  structure  does  not  com¬ 
port  with  this  view,  and  that  structure  ought  to  be 
changed. 

What  Are  Permissible  Activities  for  Banking 
Organizations? 

This  definition  of  banking  and  the  inclusion  of  thrift 
institutions  under  that  definition  directly  highlight  the 
second  issue:  what  activities  ought  to  be  permissible 
for  banking  organizations7  Savings  and  loan  holding 
companies  are  permitted  a  whole  range  of  powers, 
including  various  securities,  insurance  and  real  estate 
powers,  not  permitted  bank  holding  companies.  In 
addition,  federal  S&L  holding  companies  are  not  sub¬ 
ject  to  bank  geographic  restrictions. 

Of  course,  many  so-called  financial  supermarkets  also 
are  not  subject  to  the  same  activity  and  geographic 
restrictions  as  are  banks,  and  can  offer  at  least  close 
substitutes  for  most  if  not  all  banking  products. 

Why  do  banks  operate  under  these  restrictions,  while 
other  financial  service  companies  do  not7  Now  that 
S&Ls  have  banking  powers,  should  their  activities  be 
more  strictly  limited,  or  should  the  restraints  on  banks 
be  significantly  relaxed7  What  about  generally  non¬ 
depository  conglomerates  such  as  American  Express 
and  Merrill  Lynch? 

The  answer  to  these  questions  usually  begins  with  a 
discussion  of  the  phrase  “safety  and  soundness.” 
Because  of  their  unique  public  role  and  the  presence 
of  term  structure  risk  that  exposes  banks  to  runs,  our 
public  policy  toward  banks  has  emphasized  protec¬ 
tion  We  have  protected  banks’  markets  by  restricting 
charters  and  branching.  We  have  further  protected 
banks'  profits  by  giving  them  an  exclusive  product 
franchise  (demand  deposits)  and  by  controlling  the 
cost  of  their  primary  raw  material,  money,  through 
Regulation  Q  Thus  we  have  sanctioned  in  banking 
two  things  that  we  have  never  tolerated  for  long  in 
most  other  areas  of  our  economy — monopolization 
and  cost  controls  This  we  have  done  in  the  name  of 
safety  and  soundness  In  addition  and  for  the  same 
reason  the  federal  government  undertook  to  insure  the 
deposits  of  banks  and  other  depository  institutions. 

The  quid  pro  quo  for  this  protection  and  insurance,  of 
course,  was  limitations  on  bank  activities — both  prod¬ 


uct  and  geographic  restrictions,  as  well  as  controls  on 
liquidity,  capital,  transactions  with  insiders  and  a  host 
of  other  restrictions. 

These  restrictions  ostensibly  served  to  limit  the  risk  of 
failure  of  banks.  Have  they  done  so7  A  casual  look  at 
the  low  rate  of  bank  failures  in  the  1950’s,  '60's,  ’70’s 
and  even  the  '80’s  would  indicate  that  they  have. 

On  the  other  hand,  the  experience  of  the  thrift  industry 
in  the  last  few  years  would  indicate  that  even  very 
special  institutions,  endowed  with  a  worthy  public 
purpose,  can  literally  be  loved  to  death.  A  host  of 
restrictions  and  protections  did  absolutely  nothing  to 
preserve  the  safety  and  soundness  of  over  4,000 
institutions  when  economic  and  marketplace  condi¬ 
tions  clashed  too  severely  with  the  mold  from  which 
the  thrifts  had  been  cut.  In  fact,  those  restrictions 
caused  the  near  demise  of  that  industry. 

A  similar  fate  could  (I’m  not  predicting,  I’m  only  saying 
could)  await  the  banking  industry,  because  that  indus¬ 
try  is  not  being  allowed  to  keep  pace  with  the  de¬ 
mands  of  the  marketplace,  while  others  are  racing  to 
do  so.  And  first  and  foremost,  any  financial  institution 
can  only  be  viable  if  it  meets  the  needs  of  the  market;  a 
buggy  whip  manufacturer  will  not  remain  safe  and 
sound  simply  because  the  government  believes  it  to 
be  unique  and  gives  it  a  monopoly  on  buggy  whips. 

Most  marketplace  innovations  today  fall  into  one  of 
three  categories,  and  banks  are  at  a  disadvantage  in 
all  three: 

•  Offering  close  substitute  for  banking  products, 
at  lower  cost,  eg.,  substituting  commercial  pa¬ 
per  and  Section  415  registration  for  commercial 
lending  to  major  corporate  borrowers,  or 
MMMF's  for  demand  accounts. 

•  Offering  a  broader  mix  of  products  within  the 
same  organization,  eg.,  Merrill  Lynch,  Shear- 
son-Amex,  Prudential  Bache,  Sears-Dean  Wit- 
ter-Allstate  Insurance-Allstate  Savings-Coldwell 
Banker. 

•  Offering  products  over  an  unrestricted  geo¬ 
graphic  range. 

Banks  are  restricted  by  law  from  expanding  their 
products  and  geographic  range,  and  their  cost  struc¬ 
ture  is  beginning  to  make  more  and  more  close 
substitutes  economically  viable.  The  result  is  that 
banks  now  face  severe  competition  in  their  best 
markets  (large-  and  middle-sized  corporate  custom¬ 
ers,  and  the  middle-income  and  upscale,  mobile  con¬ 
sumer),  but  are  still  being  severely  limited  in  their 
ability  to  compete  on  the  home  turf  of  these  new 
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entrants.  The  implication  is  that  banks  face  declining 
profitability  and  market  share. 

This  competitive  cost  problem  is  amplified  by  a  direct 
legacy  of  protective  government  regulation.  Regula¬ 
tion  Q,  by  limiting  competition  based  on  interest  rates, 
encouraged  competition  based  on  service  and  conve¬ 
nience.  The  result  has  been  the  proliferation  of  high 
fixed-cost  brick-and-mortar  delivery  systems. 

Banks  today  are  saddled  with  this  brick-and-mortar, 
but  are  losing  the  protections  of  interest  rate  controls 
and  exclusive  product  and  geographic  franchises  that 
assured  its  profitability.  Regulation  Q  is  being  phased 
out,  and  close-substitute  products  are  eroding  the 
franchises. 

The  correct  business  response  to  this  problem  (a  high 
fixed-cost  operation)  would  be  to  add  products  and 
increase  volume  This  might  even  make  it  possible  to 
keep  open  certain  unprofitable  branches  that  today 
are  being  closed.  But,  of  course,  you  are  told  that  this 
would  entail  new  risks  and  would  be  unsafe  and 
unsound.  Nonsense!  What  has  been  proven  to  be 
unsafe  and  unsound  is  a  lack  of  risk  diversification, 
and  an  ability  to  adjust  to  changing  conditions. 

Thus,  I  believe  that  a  strong  case  can  be  made  that 
the  safety  and  soundness  of  our  financial  system  will 
be  increased  by  freeing  banks  to  compete.  And  in  any 
event,  the  usual  statement  that  "banks  should  not  be 
exposed  to  businesses  riskier  than  banking"  is  not  to 
me  very  helpful  in  deciding  what  banks  should  or 
should  not  be  allowed  to  do.  Is  insurance  brokerage 
more  risky  than  commercial  lending9  Is  discount  stock 
brokerage  more  risky  than  the  term  structure  risk  of 
mortgage  lending?  Is  underwriting  revenue  bonds 
more  risky  than  underwriting  general  obligation 
bonds?  I  think  the  answers  to  these  three  questions 
are  "No,  no,  and  no!"  And  of  course  I  recognize  that 
other  knowledgeable  observers  may  differ  with  me  on 
one  or  more  of  these  answers. 

However,  I  don't  believe  the  guestions  themselves  are 
the  right  ones  to  ask.  What  is  more  important  is  how  we 
limit  the  exposure  of  banks  to  risks  that  for  whatever 
reason  should  be  limited,  while  still  allowing  banks  to 
be  viable  competitors  in  the  financial  marketplace.  I 
believe  that  banking  organizations  should  be  able  to 
offer  a  broad  array  of  financial  services,  specifically 
including  insurance  underwriting  and  brokerage,  se¬ 
curities  underwriting  and  brokerage  and  real  estate 
brokerage.  They  should  be  able  to  do  so,  because  the 
marketplace  demands  that  they  do  so. 


Limiting  Banks’  Exposure  to  Risk 

Since  fundamentally  banks  must  be  able  to  meet  the 
needs  and  survive  the  rigors  of  the  marketplace  in 
order  to  thrive,  I  believe  that  banks'  legitimate  market 
activities  should  not  be  limited  except  to  the  minimum 
degree  necessary  to  assure  other  public  concerns 
Chief  among  those  concerns  is  maintaining  confi¬ 
dence  in  our  payments  system,  even  if  for  example  a 
banking  organization's  other  financial  services  en¬ 
counter  difficulty.  If  we  do  not  do  these  three  things, 
we  will  have  created  an  institution  that  has  great 
incentives  to  dangerously  increase  its  leverage,  re¬ 
duce  its  liquidity  and  take  on  new  risks — knowing  that 
the  government  will  shoulder  many  of  those  risks. 

Our  task  is  to  devise  ways  of  balancing  the  two 
objectives  of  increasing  banking  activities  while  limit¬ 
ing  banks’  exposure.  The  keys  to  devising  such  a 
scheme  are  three-fold;  we  need  to  ensure  that 

•  Banks’  capital  is  not  unduly  jeopardized  by  the 
new  activities. 

•  Banks  maintain  adequate  liquidity  despite  the 
new  activities. 

•  The  market — investors  and  uninsured  deposi¬ 
tors — and  not  the  government  (through  deposit 
insurance)  bears  the  risk  of  the  new  activities. 

In  addition,  there  are  other  traditional  public  policy 
concerns,  not  directly  related  to  ensuring  solvency, 
that  need  to  be  met.  Foremost  among  these  is  the 
concern  that  credit  be  allocated  based  on  arms- 
length,  marketplace  considerations,  not  extended 
preferentially  to  insiders  or  affiliates  It  is  this  concern, 
as  much  as  any  other,  that  has  led  Congress  to 
carefully  separate  banking  and  commerce. 

The  expansion  of  bank  activities  through  the  bank 
holding  company  vehicle  is  one  way  of  expanding 
bank  powers  within  these  constraints  One  can  ac¬ 
complish  this  by  expanding  the  4(c)8  list  of  permissi¬ 
ble  holding  company  activities,  so  that  the  activities 
can  be  pursued  in  separately  capitalized  subsidiaries 

One  also  then  must  ensure  that  Section  23(a)  of  the 
Federal  Reserve  Act  restricts  the  ability  of  the  holding 
company  to  "milk"  the  bank  and  its  insured  deposit 
base  to  support  affiliates  and  extend  credit  on  prefer¬ 
ential  terms.  This  is  the  essence  of  the  Administration's 
bank  holding  company  proposal,  and  it  is  much 
deserving  of  support. 

This  is  also  the  essence  of  the  organizations  to  which 
the  Comptroller  of  the  Currency  has  issued  charters 
for  so-called  non-bank  banks.  For  purposes  of  the 
Bank  Holding  Company  Act,  a  bank  is  not  what  we 
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defined  it  to  be  earlier  in  this  discussion;  such  a  bank 
must  both  accept  demand  deposits  and  make  com¬ 
mercial  loans.  These  non-bank  banks  have  escaped 
the  activity  and  geographic  restrictions  of  the  Act  by 
voluntarily  deciding  not  to  make  commercial  loans. 
Such  banks  can  be  owned  by  holding  companies  that 
engage  in  a  variety  of  other  financial  services,  includ¬ 
ing  insurance  underwriting  and  brokerage,  discount 
stock  brokerage,  and  real  estate  brokerage.  Such 
organizations  may  also  engage  in  non-financial  activi¬ 
ties,  such  as  selling  furniture. 

The  bank,  however,  is  effectively  isolated  from  the 
risks  of  these  other  activities.  The  other  activities  are 
performed  in  the  holding  company,  not  in  the  bank. 
The  bank  cannot  own  stock  in  its  affiliates,  nor  (since  it 
cannot  make  commercial  loans)  can  it  extend  credit  to 
them.  Thus  the  bank’s  capital  or  liquidity  are  not 
directly  placed  at  risk;  insured  deposits  are  not  used 
to  support  other  activities;  and  credit  is  not  extended 
to  affiliates  on  preferential  terms — it  is  not  extended  at 
all.  Thus  the  abuses  that  Congress  has  sought  to 
prevent  by  separating  banking  and  commerce  are 
also  precluded. 

One  can  hardly  be  in  favor  of  expanded  powers  for 
banks  and  oppose  these  non-bank  banks.  We  do, 
however,  need  to  enact  legislation,  such  as  the  Ad¬ 
ministration’s  proposal  to  make  this  type  of  holding 
company  vehicle,  with  suitable  safeguards,  more 
broadly  available  to  all  types  of  banks. 

Even  with  careful  restrictions  to  isolate  the  banks’ 
capital  and  liquidity  from  these  new  activities,  and 
even  with  the  strength  that  may  come  from  diversifica¬ 
tion  of  income  sources,  it  may  be  true  that  banks  will 
face  a  greater  risk  of  insolvency  under  this  environ¬ 
ment.  However,  it  is  also  true  that  banks  face  a  greater 
risk  of  insolvency  than  in  the  recent  past  even  without 
new  powers.  I  do  not  believe  that  bank  supervisors 


can  eliminate  this  risk  that  emanates  from  a  changed, 
more  competitive  environment. 

Therefore,  I  believe  that  we  will  increasingly  have  to 
supplement  the  discipline  imposed  by  supervision 
and  restrictive  statutes,  with  the  discipline  imposed  by 
the  market.  This  means  that  as  banks  take  on  new 
powers,  there  will  be  an  increasing  move  toward 
greater  and  more  timely  disclosure  of  information 
about  banks  and  banking  organizations.  And  it  means 
that  we  will  have  to  move  toward  a  deposit  insurance 
scheme  that  somehow  incorporates  risk-rating  into  the 
premium  structure,  and  one  that  requires  large  depos¬ 
itors  to  absorb  some  loss  in  a  bank  failure  regardless 
of  how  that  failure  is  handled. 

Conclusion 

In  conclusion,  we  need  to  turn  the  debate  away  from 
the  non-bank  bank  controversy,  even  though  I  believe 
these  organizations  represent  good  and  sound  public 
policy.  We  need  to  turn  the  debate  away  from  the 
narrow  question  of  “What  is  a  bank7’’ 

We  need  instead  to  immediately  join  discussion  of  how 
to  expand  banking  powers  under  appropriate  safe¬ 
guards — either  through  new  legislation  or  through  a 
reinterpretation  of  existing  restrictive  laws,  such  as 
4(c)8.  I  see  no  reason  why  the  Federal  Reserve  cannot 
reexamine  many  of  the  financial  activities  that  we  have 
discussed  today;  I  believe  that  many  of  them  could 
meet  the  4(c)8  tests  of  being  “closely  related  to 
banking’’  and  having  public  benefits  that  outweigh 
their  costs. 

That  in  essence  is  why  the  Comptroller  announced  a 
moratorium  on  new  non-bank  bank  charters — to  take 
the  focus  off  this  narrow  issue  and  broaden  the 
debate.  It  is  time  that  all  of  us  got  on  with  the  bigger 
job  ahead  of  us. 


28 


Selected  Rulings  and  Correspondence 


Page 

Charter  Denial,  January  10,  1983  .  31 

Charter  Denial,  January  10,  1983  .  32 

Decision  of  the  Comptroller  of  the  Currency  on  the  Application  to  Charter  J.  &  W  Seligman  Trust  Company, 

N.A.,  February  1,  1983  .  33 

Opinion  of  the  Comptroller  of  the  Currency  on  the  Application  to  Charter  Citizens  Fidelity  (Ohio),  National 

Association,  February  4,  1983  .  40 

Decision  of  the  Comptroller  of  the  Currency  to  Charter  Dreyfus  National  Bank  &  Trust  Company,  February  4, 

1983  .  41 

Moratorium  on  Chartering  Non-bank  Banks,  April  5,  1983 .  49 

Joint  Memorandum  on  International  Lending,  April  7,  1983 .  50 


29 


Charter  Denial 

January  10,  1983 

I  regret  to  inform  you  that  the  application  to  charter  a 
new  national  bank  in  ***  has  been  disapproved.  The 
decision  was  based  on  a  thorough  evaluation  of  the 
information  provided  in  the  application,  the  information 
obtained  during  a  field  investigation  conducted  by  an 
experienced  National  Bank  Examiner,  and  data  avail¬ 
able  to  this  Office  as  part  of  our  supervisory  activities. 

The  decision  to  grant  or  deny  a  new  national  bank 
charter  is  not  based  on  a  single  factor,  but  on  a 
combination  of  factors  unique  to  each  application.  In 
your  application  deficiencies  in  the  operating  plan 
were  the  primary  reasons  for  denying  the  application. 

A  discussion  of  the  economic  environment  of  the  area 
in  which  a  proposed  bank  will  operate  is  an  essential 
part  of  each  application.  Although  the  market  was 
realistically  defined,  the  application  did  not  adequate¬ 
ly  address  the  economic  factors  which  would  have  an 
effect  on  the  growth  and  success  of  the  proposed 
bank.  Among  the  items  that  should  have  been  more 
fully  discussed  and  assessed  were  the  impact  of  the 
area’s  present  high  level  of  unemployment  on  the 
operation  of  local  financial  institutions,  the  makeup  of 
the  area's  population  (per  capita  income,  wage 
scales,  etc  ),  the  prospects  for  future  growth  and  how 
the  area  has  coped  with  the  cyclical  economy  in  the 
past. 

We  noted  that  the  economy  of  the  ***  area  is  very 
cyclical  due  to  the  nature  of  its  industrial  base.  Al¬ 
though  the  application  listed  major  employers,  the 
analysis  of  the  economic  environment  supporting  the 
organizers'  argument  that  the  area  is  expanding  and  is 
capable  of  supporting  a  new  bank,  was  incomplete.  In 
addition,  much  of  the  material  regarding  area  growth 
that  was  submitted  was  outdated,  with  only  minimal 
acknowledgement  of  the  recent  downturn  in  the  area 
economy.  While  the  application  does  not  have  to 
demonstrate  an  economic  need  exists  for  another 
bank,  it  must  clearly  indicate  that  the  proposed  bank  is 
being  formed  with  a  full  understanding  of  the  econom¬ 
ic  environment  in  which  it  will  operate.  The  application 
did  not  adequately  demonstrate  that  understanding 

The  presentation  on  competition  offered  by  other 
financial  institutions  was  also  incomplete.  In  an  area 
such  as  ***,  which  is  served  by  a  variety  of  financial 
institutions,  an  analysis  of  the  type  and  degree  of 
competition,  (not  merely  a  listing  of  competitors,  their 
recent  loan  and  deposit  figures  and  their  hours)  is 
essential  Moreover,  a  detailed  discussion  on  how  the 


proposed  bank  would  successfully  operate  in  such  an 
environment  should  have  been  provided  Such  a 
discussion  should  have  assessed  the  needs  of  the 
market  and  the  methods  by  which  the  proposed  bank 
would  meet  those  needs. 

Further  deficiencies  were  noted  in  the  financial  projec¬ 
tions  presented  in  the  application  Although  the  de¬ 
posit  growth  projections  were  not  unreasonable,  the 
figures  were  not  fully  documented  or  supported  While 
figures  were  presented  to  support  the  statement  that 
other  area  banks  grew,  support  for  any  future  growth 
of  the  market,  and  for  what  percentage  of  that  growth, 
as  well  as  the  percentage  of  existing  business,  the 
proposed  bank  would  attract,  was  not  provided. 

Besides  the  lack  of  support  for  the  deposit  projections, 
the  anticipated  deposit  mix  was  not  explained,  nor 
was  it  reflective  of  the  experience  of  other  area  banks. 
Projected  loan  volume,  in  relation  to  deposit  totals, 
deviated  from  the  experience  of  other  area  banks. 
Demand  and  passbook  savings  accounts  were  pro¬ 
jected  to  increase  both  in  dollar  terms  and  as  a 
percent  of  total  deposits,  which  deviated  from  the 
experience  of  other  area  banks  and  the  industry  in 
general.  Such  data  on  competing  institutions  are 
readily  available  through  Call  Reports  and  Uniform 
Bank  Performance  Reports.  While  projections  do  not 
have  to  parallel  the  experience  of  other  area  banks, 
the  structure  of  the  balance  sheets  of  area  banks  may 
be  reflective  of  the  demands  of  the  trade  area.  For  this 
reason  any  deviation  should  be  fully  explained. 

An  acceptable  operating  plan  must  also  discuss  the 
external  factors  that  would  influence  a  proposed 
bank's  operation,  such  as,  regulatory  changes  and  the 
changes  occurring  in  the  financial  market  place  The 
application  failed  to  discuss  the  impact  deregulation 
of  deposit  rate  ceilings  in  particular,  and  deregulation 
of  the  financial  institution  industry  in  general,  would 
have  on  the  proposed  bank’s  growth,  deposit  mix, 
ability  to  meet  competition,  its  ability  to  attract  custom¬ 
ers  away  from  the  institutions  with  which  they  now  do 
business,  and  profitability.  For  example,  the  persis¬ 
tence  of  a  high  level  of  low-cost  funds,  in  the  face  of 
increased  competition  from  deregulated  depository 
alternatives  and  from  non-regulated  competitors,  was 
a  substantial  source  of  projected  bank  profits  but  was 
not  explained. 

The  deficiencies  in  the  operating  plan  reflect  negative¬ 
ly  on  the  ability  of  the  organizers  (all  of  whom  were 
proposed  as  directors)  to  effectively  direct  the  affairs 
of  a  new  national  bank  By  not  sufficiently  explaining 
how  the  proposed  bank  would  go  about  attracting  the 
volume  of  business  projected,  by  failing  to  relate  the 
services  the  proposed  bank  would  have  offered  to  the 
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needs  of  the  service  area,  and  by  not  discussing  or 
considering  the  impact  of  deregulation  on  the  bank’s 
operation,  the  application  did  not  demonstrate  that, 
within  the  competitive  and  economic  conditions  exist¬ 
ing  in  the  ***  area,  the  proposed  bank  would  have  a 
reasonable  likelihood  of  success. 

If  the  organizers  should  refile,  the  Office  will  review  any 
new  application  without  prejudice  to  prior  filings. 

Doyle  L  Arnold 

Senior  Deputy  Comptroller  for  Policy  and  Planning 


Charter  Denial 

January  10,  1983 

I  regret  to  inform  you  that  the  application  to  charter  a 
new  national  bank  in  ***,  has  been  disapproved.  The 
decision  was  based  on  a  thorough  evaluation  of  the 
information  provided  in  the  application,  the  informat- 
ing  obtained  during  a  field  investigation  conducted  by 
an  experienced  National  Bank  Examiner,  and  data 
available  to  this  Office  as  part  of  our  supervisory 
activities. 

The  decision  to  grant  or  deny  a  new  national  bank 
charter  is  not  based  on  a  single  factor,  but  on  a 
combination  of  factors  unique  to  each  application.  In 
your  application  deficiencies  in  the  operating  plan 
were  the  primary  reasons  for  denying  the  application. 

The  operating  plan  described  the  proposed  bank’s 
service  area  as  all  of  ***  County,  including  the  city  of 
***  and  the  communities  of  ***  and  ***.  Our  experi¬ 
ence  is  that  a  new  national  bank  is  not  necessarily  in  a 
position  to  attract  business  from  an  area  as  large  as 
***  County.  This  is  especially  true  when  any  area  with 
a  significant  residential  population  is  already  served 
by  a  financial  institution.  We  determined  that  the 
designation  of  ***  County  as  the  bank’s  service  area 
was  unrealistic  because,  other  than  noting  that  the 
proposed  bank  site  was  near  a  route  taken  by  many 
residents  to  get  into  the  ***  area,  the  application  did 
not  specifically  address  the  manner  in  which  residents 
outside  of  ***  or  from  within  the  central  and  western 
parts  of  ***  would  be  attracted  to  the  bank. 

We  noted  that  the  application  indicated  that  a  large 
portion  of  the  bank's  customers  would  be  individuals 
who  commute  daily  into  the  ***  area  for  employment. 
Due  to  the  significant  amount  of  discussion  on  the 
proposed  bank’s  location  and  on  the  amount  of  de¬ 
posits  of  ***  County  residents  held  outside  the  area 
(presumably  by  commuters)  one  would  surmise  that 


the  proposed  bank  would  be  retail  oriented.  The 
financial  projections  contained  in  the  application  did 
not  reflect  a  retail  oriented  bank.  Fifty  percent  of  the 
loan  portfolio  and  the  bulk  of  the  proposed  deposit 
base  were  commercial  accounts  and  none  of  the  loan 
portfolio  was  allocated  to  real  estate  related  credits. 
This  inconsistency  is  troublesome  because  the  appli¬ 
cation  fails  to  fully  discuss  the  needs  of  the  area  and 
the  type  of  banking  services  the  area  demands. 
Support  for  these  projections,  in  the  form  of  a  discus¬ 
sion  of  the  types  of  businesses  operating  in  the  area, 
the  services  they  desire,  the  demands  of  the  resident 
population  and  the  attempts  or  lack  thereof  of  compet¬ 
itors  to  meet  these  demands  is  needed.  The  applica¬ 
tion’s  statement  that  the  needs  of  the  area  will  be 
determined  prior  to  the  opening  and  the  inclusion  of  a 
listing  of  ***  County  employers  does  not  provide  such 
support. 

The  financial  projections  optimistically  project  depos¬ 
its  reaching  almost  $9  million  and  loans  reaching  over 
$5  million  by  the  end  of  the  proposed  bank's  first  year 
of  operation.  In  addition  demand  deposits  are  project¬ 
ed  to  increase  both  in  dollar  terms  and  as  a  percent  of 
total  deposits  in  each  of  the  first  3  years  of  operation. 
Neither  the  deposit  mix  nor  annual  dollar  growth,  nor 
the  loan  level  and  mix,  are  reflective  of  the  experience 
of  competing  institutions  operating  in  ***.  Such  data 
on  competing  institutions  are  readily  available  through 
Call  Reports  and  Uniform  Bank  Performance  Reports. 
While  the  projections  do  not  have  to  parallel  the 
experience  of  other  area  banks,  the  structure  of  other 
area  banks  may  be  reflective  of  the  demands  of  the 
trade  area.  For  this  reason  any  deviation  should  be 
fully  explained,  in  addition  to  a  documented  explana¬ 
tion  of  the  bases  for  the  financial  projections. 

An  acceptable  operating  plan  must  also  discuss  the 
external  factors  that  would  influence  a  proposed 
bank’s  operation  such  as  regulatory  changes  and  the 
changes  occurring  in  the  financial  marketplace.  The 
application  failed  to  discuss  the  impact  deregulation 
of  deposit  rate  ceilings  in  particular,  and  deregulation 
of  the  financial  institution  industry  in  general,  would 
have  on  the  proposed  bank’s  growth,  deposit  mix, 
ability  to  meet  competition,  and  its  ability  to  attract 
customers  away  from  the  institutions  with  which  they 
now  do  business,  and  profitability.  For  example,  the 
persistence  of  a  high  level  of  low-cost  funds,  in  the 
face  of  increased  competition  from  deregulated  de¬ 
pository  alternatives  and  from  nonregulated  competi¬ 
tors,  was  a  substantial  source  of  projected  bank 
profits  but  was  not  explained. 

The  deficiencies  in  the  operating  plan  reflect  negative¬ 
ly  on  the  ability  of  the  organizers  (all  of  whom  were 
proposed  as  directors)  to  effectively  direct  the  affairs 
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of  a  new  national  bank.  By  not  sufficiently  explaining 
how  the  proposed  bank  would  go  about  attracting  the 
volume  of  business  projected,  by  failing  to  relate  the 
services  the  proposed  bank  would  have  offered  to  the 
demands  of  the  service  area,  and  by  not  discussing  or 
considering  the  impact  of  deregulation  of  the  bank’s 
operation,  the  application  did  not  demonstrate  that, 
within  the  competitive  and  economic  conditions  exist¬ 
ing  in  the  ***  area,  the  proposed  bank  would  have  a 
reasonable  likelihood  of  success. 

If  the  organizers  decide  to  refile,  the  Office  will  review 
any  new  application  without  prejudice  to  prior  filings. 

Doyle  L.  Arnold 

Senior  Deputy  Comptroller  for  Policy  and  Planning 

Decision  of  the  Comptroller  of  the 
Currency  on  the  Application  to 
Charter  J.  &  W.  Seligman  Trust 
Company,  N.A. 

February  1,  1983 

This  decision  relates  to  the  application  to  charter  J  & 
W  Seligman  Trust  Company,  N.A.,  which  will  be 
located  at  130  Liberty  Street,  New  York,  N  Y 

The  Application 

The  application  requests  the  issuance  of  a  charter  to 
establish  the  J.  &  W  Seligman  Trust  Company,  N.A. 
(the  Bank),  the  activities  of  which  will  be  limited  to  the 
fiduciary  services  of  a  trust  company  and  activities 
incidental  thereto.  These  activities  will  not  include  the 
acceptance  of  deposits  from  the  public,  the  offering  of 
checking  accounts,  the  lending  of  money  or  general 
commercial  bank  services.1 

The  Bank  will  market  its  fiduciary  services  to  institu¬ 
tional  and  individual  customers  in  the  United  States, 
Canada  and  Europe.  The  institutional  customers  are 
comprised  of  tax-exempt  and  taxable  funds.  Tax- 
exempt  funds  include  corporate  pension  and  profit 
sharing  plans,  union  member  benefit  funds,  govern¬ 
ment  employee  benefit  funds,  endowment  funds,  and 
foundations.  Taxable  funds  include  all  other  institution¬ 
al  customers. 


1  These  limitations  on  the  Bank's  activities  will  be  placed  in  its 
articles  of  association  as  provided  in  12  USC  21a  The  preliminary 
approval  letter  issued  by  the  Comptroller  under  12  CFR 
5  20(c)(1)(iii)  requires  OCC  approval  for  any  amendments  to  the 
articles  of  association 


The  Bank’s  individual  customers  will  consist  of  per¬ 
sons  who  have  already  established  or  will  establish 
Individual  Retirement  Accounts  under  the  Employee 
Retirement  Income  Security  Act  of  1974,  as  well  as 
persons  or  entities  with  H  R.  10  plans  or  the  capability 
to  establish  such  plans.  In  addition,  this  market  in¬ 
cludes  individuals  establishing  living  and  testamen¬ 
tary  trusts  and  estates,  for  which  a  trustee  or  executor 
must  be  named. 

The  Organizers 

The  six  organizers  are  all  associated  with  J.  &  W 
Seligman  &  Co.  Incorporated  (Seligman  Co.),  and  the 
new  national  bank  will  be  a  wholly-owned  subsidiary  of 
that  firm. 

Seligman  Co.  is  the  successor  organization  to  a  part¬ 
nership  which,  from  its  founding  in  1864  until  the 
1930’s,  engaged  in  a  private  banking  business  and  in 
securities  underwriting  and  brokerage  activities.  With 
the  passage  of  the  Glass-Steagall  Act,  the  private 
banking  business  was  terminated.  Shortly  thereafter, 
the  firm  also  withdrew  from  the  underwriting  business. 
The  organization’s  principal  remaining  activity  is  an 
investment  advisory  service  offered  on  a  fee  basis  by 
Seligman  Co.’s  own  professional  staff  of  account  man¬ 
agers  and  security  analysts. 

At  the  end  of  1980,  before  the  firm  was  incorporated, 
Seligman  Co.  managed  approximately  $1  billion  in 
assets,  made  up  of  individual  accounts,  estate  and 
trust  funds,  educational  endowments,  employee  ben¬ 
efit  plans,  charitable  foundations,  and  religious  institu¬ 
tions.  For  many  of  the  estate  and  trust  accounts  under 
management,  individual  officers  of  Seligman  Co.  have 
been  serving  as  fiduciary.  A  national  bank  charter  will 
allow  Seligman  to  act,  for  the  first  time,  as  a  corporate 
trustee,  thereby  resolving  the  “succession  problem" 
present  when  the  trustee  is  a  natural  person.  In 
addition,  a  national  bank  charter  will  allow  Seligman 
Co.  to  sell,  as  a  single  package,  the  services  of 
Seligman  Co.  to  manage  assets,  and  of  the  Bank  to 
serve  as  trustee  and  custodian  of  assets,  to  a  national 
market  of  tax-exempt  and  taxable  funds. 

Currently,  Seligman  Co.  serves  as  an  investment  ad¬ 
viser  to  six  open-end  mutual  funds  and  one  closed- 
end  fund.  On  May  1,  1982,  the  names  of  all  Seligman 
Co.  advised  funds,  except  Liberty  Cash  Management 
Fund,  Inc.,  were  changed.  The  new  names  and  the 
corresponding  former  names  are  listed  below 

New  Names  Former  Names 

Seligman  Common  Stock  Broad  Street  Investing 
Fund,  Inc.  Corp 
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New  Names 

Seligman  Growth  Fund, 

Inc. 

Seligman  Capital  Fund, 

Inc. 

Seligman  Cash  Mgmt. 

Fund,  Inc. 

Seligman  Income  Fund, 

Inc. 

The  five  funds  listed  above  were  formerly  known  as  the 
Union  Service  Group.  In  1981,  Seligman  Co.  became 
their  investment  adviser.  Another  fund,  the  Liberty 
Cash  Management  Fund,  Inc.,  was  organized  in  1980 
under  the  name  of  Second  Union  Cash  Management 
Fund,  Inc.  The  fund  became  inactive  between  August 

1980  and  June  1982.  In  June  1982,  the  fund  was 
reactivated  under  its  present  name  with  Seligman  Co. 
as  investment  adviser.  These  funds  are  open-end 
funds  and  are  sometimes  referred  to  as  the  Seligman 
Group  of  Mutual  Funds.  In  1981,  Seligman  Co.  also 
became  investment  adviser  to  Tri-Continental  Corpo¬ 
ration,  a  closed-end  investment  company  formed  in 
1928  with  its  securities  listed  on  the  New  York  Stock 
Exchange.  The  six  open-end  funds  and  the  single 
closed-end  fund  are  sometimes  referred  to  as  the 
Seligman  Group  of  Investment  Companies. 

For  the  first  9  months  of  1982,  total  gross  revenues  of 
Seligman  Co.  were  $9,300,000  According  to  the 
application,  Seligman  Co.  derived  no  income  from  the 
issuing,  underwriting,  sale  or  distribution  of  securities 
(which  activities  will  be  referred  to  hereafter  as  “Sec¬ 
tion  32  activities”  or  “Section  20  activities,”  references 
to  Sections  32  and  20  of  the  Glass-Steagall  Act). 

Seligman  Co.  has  two  wholly-owned  subsidiaries,  J.  & 
W  Seligman  &  Co.  Marketing,  Inc.  (Distributor),  and 
Seligman  Securities,  Inc.  (Securities). 

Distributor  is  the  general  distributor  for  the  advised 
funds  and  acts  as  agent  for  the  funds  in  selling  their 
shares  directly  to  investors  and  through  the  broker- 
dealer  community  Distributor  assumed  this  role  in 

1981  For  the  first  9  months  of  1982,  Distributor  had 
total  gross  revenues  of  $383,000  of  which  $367,000  or 
95  8  percent,  was  derived  from  Section  32  activities. 

Securities  is  a  member  firm  of  the  New  York,  Ameri¬ 
can,  and  Midwest  Stock  Exchanges.  Its  activities 
primarily  are  those  of  a  broker,  not  a  dealer  in  securi¬ 
ties.  Securities,  on  occasion,  will  participate  for  clients 
m  taking  down  new  issues  of  municipal  and  fixed- 


income  corporate  securities  on  a  “riskless”  basis.  In 
addition,  Securities  will,  from  time  to  time,  accept  an 
unsolicited  order  from  a  client  to  obtain  a  new  equity 
issue.  In  some  instances,  Securities  receives  a  deal¬ 
er’s  concession  for  these  participations,  but  it  never  is 
included  as  an  underwriter.  Securities,  through  its 
Granger  Division  which  is  a  retail  broker,  will  also  buy 
corporate  and  municipal  bonds  from  dealers,  less  a 
concession,  and  resell  these  bonds  to  its  customers  at 
the  public  price. 

Securities  is  responsible  for  handling  the  placement  or 
the  effecting  of  orders  for  the  Seligman  Group  of 
Investment  Companies  and  Seligman  Co.'s  invest¬ 
ment  advisory  clients,  and  it  is  anticipated  that  Securi¬ 
ties  will  effect  security  transactions  for  the  Bank  and  its 
clients.  Securities  also  acts  as  custodian  for  the  secu¬ 
rities  of  clients  of  the  investment  advisory  service  and 
others.  For  the  first  nine  months  of  1982,  Securities 
had  total  gross  revenue  of  $4,399,000  of  which 
$52,362  or  1.2  percent  was  derived  from  Section  32 
activities. 

The  financial  data  referred  to  above  for  Seligman  Co., 
its  two  subsidiaries,  and  the  Seligman  organization  on 
a  consolidated  basis  for  the  first  9  months  of  1982  are 
set  forth  below. 


Total  Gross 
Revenues 

Total  Sec  32 
Revenues 

Sec  32  Revenues 
as  %  of  Total 
Gross  Revenues 

Seligman  Co 

$  9,300.000 

-0- 

-0- 

Securities 

4,399,000 

52.362 

1.2% 

Distributor 

383.000 

367,000 

95  8% 

Consolidated 

$14,082,000 

$419,362 

2  98% 

Glass-Steagall  Issues 

Because  Seligman  Co.  and  its  subsidiaries  are  in¬ 
volved  in  certain  securities  activities,  the  issuance  of  a 
national  bank  charter  raises  issues  under  the  Glass- 
Steagall  Act.  The  only  applicable  portions  of  the 
Glass-Steagall  Act  are  Sections  32  and  20,  which  are 
codified  at  12  USC  78  and  377,  respectively.2 


2  Section  16  of  the  Glass-Steagall  Act,  12  USC  24  (Seventh),  only 
restricts  the  securities  activities  of  a  national  bank  itself  It  contains 
no  restrictions  on  the  securities  activities  of  a  national  bank's 
affiliates  The  restrictions  of  Section  21  of  the  Act,  12  USC  378,  have 
been  interpreted  similarly  by  the  Supreme  Court  as  applying  only  to 
the  activities  of  the  bank  itself 

[T]he  language  of  §  21  cannot  be  read  to  include  within  its 
prohibition  separate  organizations  related  by  ownership  with  a 
bank,  which  does  receive  deposits 

Board  of  Governors  v.  Investment  Company  Institute,  450  U  S  46, 
58  n.  24  (1981 ).  Thus,  Sections  16  and  21  are  not  applicable  to  the 
establishment  of  the  Bank  by  Seligman  Co  since  the  Bank  itself  will 
not  engage  in  any  prohibited  securities  activities 


Former  Names 
National  Investors  Corp. 

Union  Capital  Fund,  Inc. 

Union  Cash  Mgmt.  Fund, 
Inc. 

Union  Income  Fund,  Inc. 
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Section  32 

Section  32  of  the  Glass-Steagall  Act  provides,  with 
limited  exceptions  not  here  relevant,  that: 

No  officer,  director,  or  employee  of  any  corpora¬ 
tion  or  unincorporated  association,  no  partner  or 
employee  of  any  partnership,  and  no  individual, 
primarily  engaged  in  the  issue,  flotation,  under¬ 
writing,  public  sale,  or  distribution,  at  wholesale 
or  retail,  or  through  syndicate  participation,  of 
stocks,  bonds,  or  other  similar  securities,  shall 
serve  the  same  time  as  an  officer,  director,  or 
employee  of  any  member  bank.  .  .  . 

Because  the  proposed  Bank  and  Seligman  Co.  will 
have  common  officers,  directors,  and  employees,  the 
arrangement  would  violate  Section  32  if  Seligman  Co 
is  “primarily  engaged"  in  underwriting  or  distributing 
securities. 

Past  interpretations  of  Section  32  by  the  Board  of 
Governors  of  the  Federal  Reserve  System  (Board) 
appear  to  be  completely  dispositive  of  this  issue.  In 
1973,  the  Board  ruled  that  “Section  32  of  the  Glass- 
Steagall  Act  does  not  prohibit  persons  primarily  en¬ 
gaged  in  the  securities  business  from  serving  on  the 
board  of  directors  or  on  committees  appointed  by  the 
board  of  directors  of  a  limited-purpose  trust  company 
that  does  not  offer  significant  commercial  bank  serv¬ 
ices.3  The  Board  recently  reaffirmed  this  interpretation 
of  Section  32  in  a  letter  to  the  Comptroller  of  the 
Currency  relating  to  another  application  for  a  national 
bank  charter.4  Since,  as  stated  earlier,  the  Bank  will 
not  accept  deposits  from  the  public,  offer  checking 
accounts,  lend  money,  or  otherwise  engage  in  general 
commercial  bank  services,  applicant  comes  within  the 
terms  of  the  Board's  interpretations  and  Section  32 
therefore  does  not  apply. 

Even  absent  this  explicit  exception  for  limited  purpose 
trust  companies,  the  sharing  of  any  common  officers, 
directors,  or  employees  by  the  Bank  and  Seligman  Co. 
would  not  violate  Section  32  because  Seligman  Co. 
itself  is  not  engaged  in  any  Section  32  activities. 
Moreover,  considering  Seligman  and  its  subsidiaries 
together  as  a  single  entity  ( See  pp  10-14,  infra) 
reveals  that  it  is  not  “primarily  engaged"  in  Section  32 
activities  within  the  meaning  of  that  statute. 


3  Board  Ruling  3-932,  Federal  Reserve  Regulatory  Service,  Vol  1 ,  p 
388  See  also  Board  ruling  3-934,  Federal  Reserve  Regulatory 
Service,  Vol  1 ,  p  388 

4  Board  letter  to  the  Comptroller  of  the  Currency  dated  December 
14,  1982,  at  p  3,  first  paragraph  (unpublished  letter  concerning 

application  to  charter  Dreyfus  National  Bank  &  Trust  Company) 


The  “primarily  engaged"  language  of  Section  32  has 
been  defined  by  the  Supreme  Court  in  Board  of 
Governors  v.  Agnew,  329  U  S.  441  (1947) 

An  activity  or  function  may  be  “primary"  .  if  it 

is  substantial.  If  the  underwriting  business  of  a 

firm  is  substantial,  the  firm  is  engaged  in  the 

underwriting  business  in  a  primary  way,  though 

by  any  quantitative  test  underwriting  may  not  be 

its  chief  or  principal  activity. 

★  *  ★ 

[T]he  line  between  substantial  and  unsubstantial 
seems  to  us  to  be  the  one  indicated  by  the  words 
“primarily  engaged." 

(Id.  at  446,  447.) 

Relying  on  this  interpretation,  the  Court  concluded  that 
a  firm  which  realized  between  26  percent  and  39 
percent  of  its  gross  income  from  underwriting  activi¬ 
ties  was  “primarily  engaged”  in  underwriting  within  the 
meaning  of  Section  32. 

By  contrast,  the  Section  32  activity  of  the  consolidated 
Seligman  enterprise  accounted  in  the  first  9  months  of 
1982  for  only  $419,362,  or  2.98  percent  of  gross 
revenues.  In  the  opinion  of  this  Office,  such  small 
dollar  and  percentage  amounts  do  not  qualify  an 
enterprise  as  being  “primarily  engaged"  in  Section  32 
activities.  The  Board  precedents  are  in  agreement, 
requiring  either  close  to  10  percent  of  its  income 
derived  from,  or  $10  million  in  total  volume  of,  Section 
32  business  for  a  firm  to  be  “primarily  engaged"  in 
such  business.5 

While  neither  Seligman  Co.  nor  the  combined  Selig¬ 
man  companies  are  “primarily  engaged"  in  Section  32 
business,  Distributor,  with  95.8  percent  of  its  gross 
revenues  attributable  to  such  business,  is.  However, 
because  of  the  exception  to  Section  32  permitting 
interlocking  personnel  in  the  case  of  a  limited  purpose 
trust  company,  even  Distributor  and  the  Bank  may 
have  common  directors,  officers  and  employees 

Section  20 

Section  20  of  the  Glass-Steagall  Act  provides  that: 

[N]o  member  bank  shall  be  affiliated  in  any  man¬ 
ner  described  in  subsection  (b)  of  section  221a  of 
this  title  with  any  corporation,  association,  busi- 


5  See,  e  g  ,  Board  Letter  3-896  Federal  Reserve  Regulatory  Service 
Vol  1,  p  368,  Board  Letter  3-895,  Federal  Reserve  Regulatory 
Service,  Vol  1,  p  366,  Staff  Opinion  3-939  Federal  Reserve 
Regulatory  Service,  Vol  1,p  389,  Letter  to  A  C  Simms  from  Neal  L 
Petersen,  General  Counsel,  Federal  Reserve  Board  June  19  1978 
(unpublished  letter  concerning  dual  service  of  individual  as  national 
bank  director  and  employee  of  firm  engaged  in  Section  32  activi¬ 
ties). 
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ness  trust,  or  other  similar  organization  engaged 
principally  in  the  issue,  flotation,  underwriting, 
public  sale,  or  distribution  at  wholesale  or  retail  or 
through  syndicate  participation  of  stocks,  bonds, 
debentures,  notes  or  other  securities,  .  .  . 

The  Bank  will  be  an  affiliate  of  Seligman  Co.  and  of 
Distributor  and  Securities. 

Seligman  Co.  itself  is  engaged  in  no  Section  20 
activities  Thus,  its  proposed  affiliation  with  the  Bank 
poses  no  problem  Moreover,  Securities  obtained  only 
1.2  percent  of  its  revenues— $52,362  for  the  first  9 
months  of  1982 — from  Section  20  activities.  This  is  not 
sufficient,  under  applicable  authority,  to  qualify  Securi¬ 
ties  as  “principally  engaged”  in  Section  20  activity.6 
Thus,  the  proposed  affiliation  between  Securities  and 
the  Bank  also  poses  no  problem. 

“Single  Entity”  Theory 

While  revenues  from  Distributor's  Section  20  activities 
constitute  less  than  3  percent  of  the  consolidated 
revenues  of  Seligman  Co  and  its  affiliates,  they  consti¬ 
tute  close  to  100  percent  of  the  total  revenues  of 
Distributor.  Thus,  if  Distributor  were  considered  alone, 
it  would  be  an  impermissible  affiliate  of  the  Bank. 
However,  under  the  “single  entity"  doctrine,  as  ex¬ 
plained  below.  Distributor  must  be  considered  as  part 
of  the  total  Seligman  enterprise  for  Section  20  pur¬ 
poses.  The  resulting  consolidated  entity  derives  only 
2.98  percent  of  total  revenues — $41 9,362  for  the  first  9 
months  of  1982 — from  Section  20  activities.  Thus,  it  is 
not  “principally  engaged”  in  Section  20  activities  and 
affiliation  with  the  Bank  is  not  prohibited. 

The  Board  has  previously  adopted  such  a  “single 
entity"  theory  which  should  similarly  apply  in  the 
present  situation.  The  theory  in  essence  disregards 
the  separate  corporate  existence  of  a  subsidiary  en¬ 
gaged  in  Section  20  or  32  activities  solely  for  the 
purpose  of  determining  the  existence  of  a  Section  20 
or  32  violation.  For  example,  in  a  1963  interpretation  of 
Section  32,  the  Board  was  confronted  with  a  corpora¬ 
tion  which  provided  investment  advice  and  manage¬ 
ment  services  to  mutual  funds  and  others,  and  its 
wholly-owned  subsidiary,  which  served  as  distributor 
for  two  of  the  mutual  funds.  The  Board  decided  that 


To  determine  whether  Seligman  is  "engaged  principally"  in  Sec¬ 
tion  20  activities,  it  is  necessary  to  refer  to  the  Supreme  Court's 
decision  in  Agnew.  supra  That  decision  was  an  interpretation  of  the 
primarily  engaged  language  of  Section  32  However,  in  the  course 
of  its  opinion  the  Court  analyzed  the  interrelationship  of  "engaged" 
(Section  21),  "primarily  engaged"  (Section  32)  and  "engaged 
principally"  (Section  20)  as  those  terms  are  used  in  Glass-Steagall, 
making  clear  that  the  degree  of  business  necessary  to  be  "engaged 
principally  in  an  activity  is  greater  than  the  degree  of  business 
necessary  to  be  primarily  engaged  in  an  activity  329  U  S  at  446 
448 


the  separate  corporate  entities  should  be  disregarded 
and  that  the  distributor  and  its  parent  should  be 
considered  as  one  enterprise  for  Glass-Steagall  pur¬ 
poses: 

In  the  present  case,  the  selling  organization  is  a 
wholly-owned  subsidiary  of  the  advisor-manager, 
hence  subject  to  the  parent's  control.  Stock  of  the 
subsidiary  will  be  voted  according  to  decisions  by 
the  parent's  board  of  directors,  and  presumably 
will  be  voted  for  a  board  of  directors  of  the 
subsidiary  which  is  responsive  to  policy  lines  laid 
down  by  the  parent.  Financial  interests  of  the 
parent  are  obviously  best  served  by  an  aggres¬ 
sive  selling  policy,  and,  in  fact,  both  the  share  and 
the  absolute  amount  of  the  parent's  income  pro¬ 
vided  by  the  two  funds  have  shown  a  steady 

increase  over  recent  years. 

*  *  * 

In  view  of  all  these  facts,  the  Board  has  concluded 
that  the  separate  corporate  entities  of  Manager 
and  Distributors  should  be  disregarded  and  Dis¬ 
tributors  viewed  as  essentially  a  selling  arm  of 
Manager.7 

Although  in  that  case  the  single  entity  theory  was 
relied  on  in  order  to  establish  a  Glass-Steagall  viola¬ 
tion,  the  same  theory  should  apply  here  even  though 
the  result  will  be  to  avoid  a  Glass-Steagall  violation. 

The  Board’s  1963  opinion  interpreted  Section  32. 
Since  both  Sections  32  and  20  contain  qualifying 
language  (“primarily  engaged”  and  “engaged  princi¬ 
pally”)  in  contrast  to  the  flat  prohibition  in  Section  21 
(which  prohibits  an  institution  which  “engages"  in 
certain  securities  activities  from  receiving  deposits), 
the  single  entity  theory  is  as  appropriate  for  Section  20 
analysis  as  it  is  for  Section  32. 

In  1977,  the  Board  resorted  to  the  single  entity  ap¬ 
proach  when  determining  Section  20’s  applicability  to 
the  affiliation  of  a  member  bank  with  a  Citicorp  subsid¬ 
iary,  CPPI,  which  was  organized  to  facilitate  the  sale  to 
the  public  of  Citicorp  notes.  According  to  the  Board: 

It  appears  to  the  Board  that  CPPI’s  functions  are 
limited  exclusively  to  performing  administrative 
and  clerical  tasks  for  Citicorp  related  to  Citicorp's 
sale  of  its  own  notes.  For  this  reason,  it  is  the 
Board’s  opinion  that  CPPI  is  not  engaged  princi¬ 
pally  in  any  of  the  activities  described  in  §20 
Notwithstanding  this  conclusion,  even  if  CPPI 
were  regarded  as  being  engaged  in  §20  activities, 
it  is  the  Board's  opinion  that  CPPI's  activities  do 
not  violate  §20  because,  for  purposes  of  §20,  the 


’  12  CFR  218  107(g)  &  (h)  (1982) 
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Board  regards  Citicorp  and  CPPI  as  a  single  entity 
that  cannot  itself  be  deemed  to  be  engaged 
principally  in  a  §20  activity.8 

The  use  of  the  single  entity  theory  reflects  the  consist¬ 
ent  practice  of  the  Board9,  and  the  Supreme  Court 
appears  to  regard  it  as  an  appropriate  analytical 
technique  for  interpreting  Sections  32  and  20.  The 
Court  apparently  approved  the  theory's  use  to  inter¬ 
pret  Section  32  in  Investment  Company  Institute  v. 
Camp.  401  U.S.  617,  626  at  n.  12  (1971).  In  a  1981 
decision  the  Court  rejected  the  theory  as  a  means  of 
interpreting  Sections  16  and  21  because  of  the  abso¬ 
lute  nature  of  the  prohibitions  in  those  sections.10  The 
Court  indicated  that,  in  contrast,  “a  less  stringent 
standard  should  apply"  to  determine  a  Section  20 
violation.11 

The  single  entity  theory  is  applicable  here  because 
Distributor  performs  only  activities  which  could  be 
performed  by  Seligman  Co.  itself  (and  would,  if  so 
performed,  obviate  any  Section  20  problems  because 
of  the  small  amount  of  Section  20  activities  vis-a-vis 
other  activities),  and  because  Distributor’s  activities 
are  performed  on  behalf  of  Seligman  Co.  to  facilitate 
its  investment  advisory  business.  Furthermore,  Distrib¬ 
utor's  incorporation  as  a  separate  subsidiary  serves  to 
minimize  state  taxation,  to  facilitate  state  licensing, 
and  to  enhance  marketing  efforts.  These  are  all  legiti¬ 
mate  business  reasons  for  using  the  subsidiary  ap¬ 
proach  and  as  such  should  not  have  any  effect  on  the 
Glass-Steagall  analysis.  Accordingly,  the  proposed 
charter  would  not  violate  Section  20. 

The  Seligman-Advised  Funds 

The  Bank  is  also  prohibited  from  being  "affiliated"  with 
any  of  the  Seligman  Group  of  Investment  Compa¬ 
nies.12  However,  no  such  prohibited  affiliation,  as 
defined  in  12  USC  221a,  will  result.  Subsections  (1), 
(3)  and  (4)  of  Section  221  a(b)  are  clearly  inapplicable 
here.  The  Bank  will  not  own  a  majority  of  the  voting 
shares  of  any  advised  fund.  A  majority  of  the  directors 
of  any  advised  fund  will  not  be  directors  of  the  Bank. 
An  advised  fund  will  not  own  or  control,  directly  or 
indirectly,  a  majority  of  the  shares  of  the  Bank,  or  more 
than  50  percent  of  the  number  of  shares  voted  for 


8  Board  letter  of  December  27,  1977,  to  Edward  I  O'Brien,  Presi¬ 
dent,  Securities  Industry  Association  (unpublished  letter  concerning 
sale  of  bank  holding  company  debt  obligations  through  an  affiliate) 

9  See  12  CFR  218  107.  12  CFR  218  108,  12  CFR  218  113,  12  CFR 
218  1 14,  Staff  Opinion  3-944,  Federal  Reserve  Regulatory  Service. 
Vol  1,  p  391 

10  Board  of  Governors  v  Investment  Company  Institute ,  450  U  S  46, 
58  n  24  (1981) 

"Id  at  59  n  26 

12  This  is  because  an  open-ended  fund  is  apparently  regarded  by 
the  Board  as  "engaged  principally  in  the  issue"  of  securities.  Board 
letter,  supra  n  4,  at  p  2 


election  of  the  directors  of  the  Bank,  or  control  in  any 
manner  the  election  of  a  majority  of  the  directors  of  the 
Bank.  Therefore,  the  sole  question  is  whether,  under 
the  meaning  of  subsection  (2),  the  parent  of  the  Bank 
(/. e. ,  Seligman  Co.)  controls  "through  stock  ownership 
or  in  any  other  manner"  the  advised  funds  Since 
ownership  by  Seligman  Co.  and  its  subsidiaries  of  the 
shares  of  the  advised  funds  is  inconsequential13,  the 
question  becomes  whether  Seligman  Co.  "controls" 
those  funds  "in  any  other  manner.” 

The  Board  appears  to  have  taken  the  view  that  an 
organization  which  sponsors,  organizes  and  manages 
a  fund  also  "controls"  it  for  purposes  of  Section  20. 14  It 
has  also  suggested  that  correct  use  of  the  single  entity 
theory  in  this  context  requires  the  inclusion  in  the 
consolidated  Seligman  enterprise  of  the  investment 
companies  or  funds  for  which  Seligman  Co.  serves  as 
investment  adviser.15 

Although  the  Comptroller  has  ample  authority  to  inter¬ 
pret  the  Glass-Steagall  Act,16the  Comptroller  normally 
would  treat  the  Board’s  view  on  this  subject  with  great 
deference.17  However,  the  Comptroller  is  unable  to  do 
so  here  because  the  Investment  Company  Act  of  1940 
(the  Act)  confers  so  much  authority  on  the  disinter¬ 
ested  members  of  a  fund’s  board  that  control  of  a  fund 
by  the  investment  adviser  is  precluded  as  a  matter  of 
law,  especially  where  each  fund's  board  is  comprised 
of  a  majority  of  disinterested  directors.  In  any  event, 
the  composition  of  the  boards  of  funds  advised  by 
Seligman  Co.  mandates  a  conclusion  that  Seligman 
Co.  does  not  control  the  funds  it  advises.  A  discussion 
of  the  Act’s  history  and  provisions  and  a  description  of 


13  As  of  January  17,  1983,  Seligman  Co,  and  its  subsidiaries  on  a 
consolidated  basis  owned  0  75  percent  of  the  shares  of  Seligman 
Cash  Management  Fund,  Inc  ,  and  4  4  percent  of  the  shares  of 
Liberty  Cash  Management  Fund,  Inc  These  investments  are  tempo¬ 
rary  "parking”  vehicles  for  cash  expected  to  be  used  in  the  day  to 
day  operations  of  the  Seligman  enterprise,  and  as  such  may 
fluctuate  daily 

’4  Board  letter,  supra  n  4,  at  p  2  See  also  12  CFR  225  125(f)  ("In 
the  Board's  opinion,  the  Glass-Steagall  Act  provisions  forbid  a 
bank  holding  company  to  sponsor,  organize  or  control  a  mutual 
fund  "). 

15  Board  letter,  supra  n  4,  at  p  3 

,6  See.  e  g  .  OCC  opinions  on  bank  proposals  to  offer  discount 
brokerage  services,  CCH  Fed  Banking  L  Rep  ^199.284.  to  issue 
mortgage-backed  pass-through  securities,  CCH  [1973-1978 
Transfer  Binder]  Fed  Banking  L  Rep  197.093  to  offer  bank 
automatic  investment  services.  CCH  [1973-1978  Transfer  Binder] 
Fed  Banking  L  Rep  1196,272,  upheld  on  the  merits  in  New  York 
Stock  Exchanges  Smith ,  404  F  Supp  1091  (D  D  C  1975),  vacated 
on  ripeness  grounds.  562  F  2d  736  (D  C  Cir.)  cert  denied.  435 
US  942  (1978)  Numerous  staff  opinions,  published  and  unpub¬ 
lished,  have  been  issued  over  the  years,  see  e  g  "OCC  Staff 
Analysis  of  Certain  Legal  Issues  Raised  by  Retail  Repurchase 
Agreements"  at  5  (accompanying  Banking  Circular  157  dated  May 
13,  1981 ).  5  CCH  Fed  Banking  L  Rep  %0  798  35  at  38  857 
'7  Courts  have  given  great  deference  to  the  Board's  interpretations 
of  the  Glass-Steagall  Act  The  most  recent  example  is  A  G  Becker. 
Inc  v  Board.  693  F  2d  136.  140  142  (DC  Cir  1982) 
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the  boards  of  the  funds  in  the  Seligman  Group  will 
clarify  this  point. 

Mutual  funds  were  conceived  in  1924. 18  By  1940 
abuses  and  conflicts  of  interest  in  the  industry  pro¬ 
voked  legislative  action.19  Congress  responded  by 
passing  the  Act  which,  among  other  things,  put  some 
distance  between  the  investment  adviser  and  the 
advised  funds.  In  its  original  form,  the  Act  sought  to 
reduce  the  adviser's  influence  by  providing  that  at 
least  40  percent  of  a  fund's  directors  be  “unaffiliated" 
with  the  adviser20  and  that  a  majority  of  such  directors 
must  approve  the  investment  advisory  contract  or  any 
renewal  thereof.21  When  the  potential  for  abuse  was 
enhanced,  such  as  when  the  adviser  acted  as,  or  was 
affiliated  with,  the  fund’s  broker,  investment  banker  or 
principal  underwriter,  the  Act  required  a  majority  of 
unaffiliated  directors.22 

Between  1940  and  the  mid-1960s  the  mutual  fund 
industry  experienced  dramatic  growth,  and  it  became 
apparent  that  the  independent  director  safeguard  had 
not  achieved  its  goal  of  preventing  abuses.23  The  SEC 
had  become  dissatisfied  with  judicial  interpretation  of 
the  Act,  particularly  in  the  area  of  investment  advisory 
fees.24  In  House  and  Senate  hearings,  the  SEC  and 
others  contended  that  the  theory  that  “unaffiliated” 
directors  were  independent  was  a  myth.25 

In  1970  Congress  strengthened  the  Act’s  independent 
director  safeguard  in  two  ways.26  First,  a  stricter 
standard  of  care  was  imposed  on  fund  directors.  The 
original  Act  exposed  directors  to  SEC  injunctive  ac¬ 
tions  only  if  they  had  engaged  in  practices  constituting 
“gross  misconduct”  or  “gross  abuse  of  trust.”  By 
virtue  of  the  1970  amendments,  directors  became 
subject  to  such  actions  for  any  act  amounting  to  “a 
breach  of  fiduciary  duty  involving  personal  miscon¬ 
duct.”27 


18  Termination  of  Section  36(b)  Actions  by  Mutual  Fund  Directors: 
Are  the  Watchdogs  Still  the  Shareholders'  Best  Friends ?  50  Ford- 
ham  L  Rev  720,  725  (1982). 

19  Burks  v  Lasker ,  441  U  S  471,  480-481  (1979) 

20  Investment  Company  Act  of  1940,  Section  10(a),  54  Stat  789 
(current  version  at  15  USC  80a-10a). 

21  Id  Section  15(c)  (current  version  at  15  USC  80a-15(c)) 

22  Id  Section  10(b)  (current  version  at  15  USC  80a-10(b))  See 
generally  Note  Mutual  Fund  Independent  Directors  Putting  a  Leash 
on  the  Watchdogs,  47  Fordham  L  Rev  568,  573-574  (1979). 

23  S  Rep  No  91-184,  91st  Cong  ,  1st  Sess  (1969),  reprinted  in 
1970  US  Code  Cong  &  Ad  News  4897,  4927-4929  See  also  47 
Fordham  L  Rev  ,  supra  n  22,  at  574 

24  Randall  Fiduciary  Duties  of  Investment  Company  Directors  and 
Management  Companies  under  the  Investment  Company  Act  of 
1940  31  Okla  L  Rev  635,  653-654  (1978) 

Jennings  &  Marsh  Securities  Regulation  1392-1393  (4th  ed 
1977) 

2f'  47  Fordham  L  Rev  ,  supra  n  22,  at  574-575. 

"  Investment  Company  Amendments  Act  of  1970,  Section  20.  84 
Stat  1413  1428  1429,  codified  at  15  USC  80a-35(a)  Commenta¬ 
tors  generally  believe  that  errant  directors  should  take  no  comfort  in 
tr  e  pi-  rase  ir  solving  personal  misconduct "  See  31  Okla  L.  Rev  , 
supra  n  24  at  658  50  Fordham  L  Rev  supra  n  18  at  727  728 


Second,  the  1970  amendments  tightened  the  inde¬ 
pendent  director  concept  by  providing  that  all  “inter¬ 
ested”  persons,  as  opposed  to  the  1940  standard  of 
all  “affiliated”  persons,  do  not  qualify  as  independent 
directors.28  The  new  definition  of  “interested  person” 
covers  a  broader  group  of  relationships  than  the  1940 
version.29  Congress  believed  that  by  further  insulating 
the  independent  director  from  adviser  influence,  he 
would  be  better  equipped  to  act  as  a  watchdog  over 
fund  affairs.30 

In  the  view  of  some  commentators,  the  1970  amend¬ 
ments  have  had  a  salutary  effect  on  subsequent 
judicial  decisions,  even  when  the  pre-1970  version  of 
the  Act  was  being  interpreted.31  One  commentator 
stated: 

The  message  of  these  cases  is  evident.  Although 
doubt  has  been  expressed  concerning  the  effica¬ 
cy  of  independent  directors  as  a  mechanism  for 
shareholder  protection,  courts  have  not  adopted 
this  concern.  The  judiciary,  as  did  Congress, 
views  the  independent  director  as  the  panacea  for 
many  of  the  conflict  of  interest  problems  inherent 
in  the  industry  structure.  .  .  .32 

The  Supreme  Court  similarly  has  emphasized  the 
importance  of  the  independent  director.  In  Burks  v. 
Lasker,  the  Court  held  that  the  federal  statute  gives  the 
independent  directors  sufficient  authority  to  terminate 
a  derivative  suit  if  allowed  by  state  law,  to  the  extent 
the  state  law  is  consistent  with  the  Act’s  policies.33  To 
reach  this  conclusion,  the  Court  of  necessity  had  to 
place  great  reliance  on  the  role  of  the  independent 
director,  especially  since  the  Court  of  Appeals  was  "of 
the  view  that  mutual  fund  directors  can  never  be  truly 
disinterested  in  suits  involving  their  codirectors.”34  In  a 
vigorous  reaffirmation  of  the  faith  to  be  placed  in  the 
independent  director,  the  Court  stated: 

The  cornerstone  of  the  [Act’s]  efforts  to  control 
conflicts  of  interests  within  mutual  funds  is  the 
requirement  that  at  least  40%  of  a  fund’s  board  be 
composed  of  independent  outside  directors.  15 
U.S.C.  §80a-10(a).  As  originally  enacted,  §10  of 
the  Act  required  that  these  40%  not  be  officers  or 
employees  of  the  company  or  “affiliated  persons” 
of  its  adviser.  In  1970,  Congress  amended  the  Act 

28  Investment  Company  Amendments  Act  of  1970,  Section  5(a),  84 
Stat.  1413,  1416,  codified  at  15  USC  80a-10(a) 

29  Investment  Company  Amendments  Act  of  1970,  Section  2,  84 
Stat  1413,  codified  at  15  USC  80a-2(a)(19)  See  Jennings  &  Marsh, 
supra  n.  25,  at  1393,  50  Fordham  L  Rev.,  supra  n.  18,  at  726-727 

30  50  Fordham  L  Rev  ,  supra  18,  at  726-727 

31  31  Okla  L  Rev  ,  supra  n  24,  at  664-665 

32  Id.  at  670 

33  Burks  v  Lasker,  supra  n  19,  at  486 

34  Id  at  485  n  15.  citing  Lasker  v  Burks,  567  F  2d  1208  1212  (2d 
Cir  1978) 
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to  strengthen  further  the  independence  of  these 
directors,  adding  the  stricter  requirement  that  the 
outside  directors  not  be  “interested  persons.”  See 
15  U.S.C.  §§80a-10(a),  80a-2(a)(19).  To  these 
statutorily  disinterested  directors,  the  Act  assigns 
a  host  of  special  responsibilities  involving  supervi¬ 
sion  of  management  and  financial  auditing.  They 
have  the  duty  to  review  and  approve  the  contracts 
of  the  investment  adviser  and  the  principal  under¬ 
writer,  15  U.S.C.  §80a-15(c);  the  responsibility  to 
appoint  other  disinterested  directors  to  fill  vacan¬ 
cies  resulting  from  the  assignment  of  the  advisory 
contracts,  15  U.S.C.  §80a-1 6(b);  and  are  required 
to  select  the  accountants  who  prepare  the  compa¬ 
ny's  Securities  and  Exchange  Commission  finan¬ 
cial  filings,  15  U.S.C.  §80a-31(a). 

*  *  * 

Congress'  purpose  in  structuring  the  Act  as  it  did 
is  clear.  It  “was  designed  to  place  the  unaffiliated 
directors  in  the  role  of  ‘independent  watchdogs,’ " 
Tarwenbaum  v.  Zeller,  552  F  2d,  at  406,  who 
would  “furnish  an  independent  check  upon  the 
management"  of  investment  companies.  This 
“watchdog"  control  was  chosen  in  preference  to 
the  more  direct  controls  on  behavior  exemplified 
by  the  options  not  adopted.  Indeed,  when  by  1 970 
it  appeared  that  the  “affiliated  person”  provision  of 
the  1940  Act  might  not  be  adequately  restraining 
conflicts  of  interest,  Congress  turned  not  to  direct 
controls,  but  rather  to  stiffening  the  requirement  of 
independence  as  the  way  to  “remedy  the  act’s 
deficiencies."  Without  question,  “[t]he  function  of 
these  provisions  with  respect  to  unaffiliated  direc¬ 
tors  [was]  to  supply  an  independent  check  on 
management  and  to  provide  a  means  for  the 
representation  of  shareholder  interests  in  invest¬ 
ment  company  affairs." 

In  short,  the  structure  and  purpose  of  the  ICA 
indicate  that  Congress  entrusted  to  the  indepen¬ 
dent  directors  of  investment  companies,  exercis¬ 
ing  the  authority  granted  to  them  by  state  law,  the 
primary  responsibility  for  looking  after  the  interests 
of  the  funds’  shareholders. 

(41  U.S.C.  at  482-485  (footnotes  and  legislative 
history  citations  omitted).) 

Notwithstanding  the  Board’s  view,  the  operations  of 
mutual  funds  are  directed  by  the  fund’s  directors,  not 
by  the  fund's  advisers  or  managers.  As  previously 
noted,  at  least  40  percent  of  the  directors  must  be 
disinterested  persons,  to  whom  the  Act  assigns  espe¬ 
cially  sensitive  tasks,  including  what  the  Supreme 
Court  describes  as  the  “critical  functions”  of  approv¬ 
ing  the  advisory  contracts  and  selecting  the  accoun¬ 
tants.35  In  short,  even  in  a  situation  where  only  40 


35  Id  a!  485  n  15 


percent  of  a  fund's  directors  are  disinterested  per¬ 
sons,  the  Act  can  be  regarded  as  a  statutorily  mandat¬ 
ed  system  for  independent  directorial  governance  of 
investment  companies,  a  system  which  negates  con¬ 
trol  by  the  adviser. 

But  that  need  not  be  our  sole  focus,  for  we  are  not 
confronted  with  a  situation  where  each  Seligman- 
advised  fund  has  a  board  comprised  only  of  40 
percent  disinterested  directors.  The  Articles  of  Incor¬ 
poration  of  each  Seligman  Group  investment  compa¬ 
ny  provide  that  at  least  75  percent  of  the  board  of 
directors  will  be  disinterested,  and  that  these  disinter¬ 
ested  directors  will  direct  the  operations  of  the  board, 
including  the  major  board  committees.36  This  require¬ 
ment  cannot  be  changed  except  by  majority  share¬ 
holder  vote  of  each  investment  company  pursuant  to 
Maryland  law. 

According  to  correspondence  received  from  Selig¬ 
man  Co.,  the  direction  of  the  operations  of  each  board 
is  committeed  to  a  Board  Operations  Committee 
which  is  composed  solely  of  disinterested  directors. 
This  Committee  controls  the  agenda  for  the  board's 
monthly  meetings  or  other  board  action  as  well  as  the 
nomination  of  members  of  the  other  board  commit¬ 
tees.  The  Committee  is  also  charged  with  the  respon¬ 
sibility  of  selecting  legal  counsel  for  board  approval, 
and  of  recommending  matters  to  be  submitted  for 
shareholders’  consideration  and  recommendations 
with  respect  thereto.  With  respect  to  Liberty  Cash 
Management  Fund,  the  selection  and  nomination  of 
that  fund’s  disinterested  directors  is  vested  solely  in 
the  discretion  of  those  directors  as  a  function  of  the 
SEC  rule  governing  that  fund's  distribution  plan.  (See 
17  CFR  270. 1 2b-1 ) 

In  addition  to  the  lack  of  any  management  control, 
there  is  also  a  lack  of  any  control  through  share 
ownership  In  no  instance  does  aggregate  share  own¬ 
ership  of  any  fund  by  all  Seligman  officers  and  direc¬ 
tors  as  a  group  exceed  3.5  percent  of  outstanding 
shares,  and  for  most  of  the  funds  it  is  less  than  1 
percent.  The  highest  percentage  ownership  of  any 
one  director  is  the  3.2  percent  of  the  outstanding 
shares  of  Seligman  Common  Stock  Fund  held  by  a 
disinterested  director,  the  majority  of  which  shares  are 
held  in  trust  for  members  of  his  family. 

With  respect  to  ownership  of  Seligman  Co.,  there  are 
no  individuals  who  can  be  viewed  as  controlling 


36  One  investment  company  formed  in  1982,  Liberty  Cash  Manage^ 
ment  Fund,  differs  slightly  from  this  pattern  Of  the  ten  directors  of 
this  fund,  eight  are  disinterested  within  the  meaning  of  the  Act.  with 
the  exception  of  one  individual,  who  is  deemed  to  be  an  interested 
person"  solely  in  his  capacity  as  a  partner  in  the  law  firm  which  acts 
as  counsel  for  the  fund  The  firm  does  not  act  as  counsel  to 
Seligman  Co  or  any  other  Seligman  Co  affiliate 
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stockholders  Share  ownership  is  widely  dispersed 
among  the  58  officers  and  directors  of  Seligman  Co. 
who  are  its  sole  stockholders,  and  the  largest  single 
stockholding,  that  of  the  Director  and  Chairman  of 
Seligman  Co.,  amounts  to  approximately  6  percent  of 
Seligman  Co.'s  outstanding  shares. 

Accordingly,  both  as  a  matter  of  law  and  of  fact, 
Seligman  Co.  does  not  ‘'control"  the  funds  it  advises 
within  the  meaning  of  12  USC  221a(b)(2).  The  provi¬ 
sions  of  the  Investment  Company  Act,  the  particular 
characteristics  of  Seligman  Co.  and  the  advised 
funds,  and  the  absence  of  any  controlling  sharehold¬ 
ers  established  the  lack  of  any  Section  221  a(b)  affili¬ 
ation  between  Seligman  Co.  and  those  funds.  Accord¬ 
ingly,  the  issuance  of  a  charter  for  a  national  bank,  the 
stock  of  which  is  to  be  owned  by  Seligman  Co.,  will  not 
cause  a  violation  of  Section  20. 

Conclusion 

Approval  of  the  application  will  not  violate  the  Glass- 
Steagall  Act.  In  addition,  the  Office  has  determined 
that  the  application  complies  with  the  provisions  of  12 
CFR  5  and  9  relating  to  the  organization  of  a  national 
bank  with  trust  powers.  Accordingly,  preliminary  ap¬ 
proval  to  organize  a  National  Bank  limited  to  trust 
powers  is  hereby  granted. 

C.  T.  Conover 

Comptroller  of  the  Currency 


Opinion  of  the  Comptroller  of  the 
Currency  on  the  Application  to 
Charter  Citizens  Fidelity  (Ohio), 
National  Association 

February  4.  1983 

The  application  to  charter  a  new  national  bank  is 
submitted  on  behalf  of  Citizens  Fidelity  Corporation, 
Louisville.  Ky.  for  purposes  of  establishing  a  retail 
credit  card  operation  in  Cincinnati,  Ohio.  The  applica¬ 
tion  is  motivated  by  the  appreciable  difference  in 
revolving  credit  usury  limits  between  the  States  of 
Kentucky  and  Ohio  Kentucky  law  provides  for  an  18 
percent  revolving  credit  usury  limit  and  prohibits  credit 
card  fees.  By  contrast,  Ohio  law  permits  a  revolving 
credit  rate  of  up  to  25  percent  per  year  and  places  no 
limit  on  annual  fees  Through  the  establishment  of 
Citizens  Fidelity  (Ohio),  National  Association,  Citizens 
Fidelity  Corporation  desires  to  move  its  credit  card 
operations  into  Ohio  in  order  to  promote  operational 
profitability  Citizens  Fidelity's  application  is  similar  to 
the  1980  Citicorp  charter  application  which  was  used 


to  effect  the  relocation  of  Citicorp’s  credit  card  opera¬ 
tions  to  South  Dakota. 

All  of  the  organizers  of  the  proposed  bank  currently 
serve  as  directors  and/or  officers  of  Citizens  Fidelity 
Corporation  or  its  wholly-owned  banking  subsidiary, 
Citizens  Fidelity  Bank  and  Trust  Company  of  Louis¬ 
ville,  Ky.  All  have  considerable  previous  banking  and 
business  experience.  Proposed  directors  consist  of 
the  five  organizers  with  Mr.  J.  David  Grissom  serving 
as  Chairman  and  Chief  Executive  Officer.  All  directors 
appear  capable  of  discharging  their  supervisory  re¬ 
sponsibilities,  and  their  considerable  backgrounds  in 
banking  and  business  should  enable  them  to  provide 
valuable  input  to  the  bank’s  operation  Based  upon  his 
extensive  banking  experience,  Mr  Grissom  should 
effectively  serve  the  needs  of  the  proposed  new  bank. 

The  primary  purpose  of  the  proposed  bank  is  to  allow 
it  to  take  advantage  of  a  more  realistic  interest  rate 
environment.  The  proposed  bank’s  asset  structure  is 
expected  to  be  comprised  entirely  of  credit  card 
balances.  The  proposed  bank  will  not  make  commer¬ 
cial  loans  and  will  not  solicit  demand  deposits.  Fund¬ 
ing  will  be  provided  by  deposits  from  unrelated  com¬ 
mercial  banks  and  Citizens  Fidelity  Corporation  in  the 
form  of  time  deposits  of  $100,000  or  more.  Year-end 
balances  and  projected  profits  for  the  proposed 
bank’s  first  3  years  of  operation  appear  reasonable 
and  achievable  based  upon  Citizens  Fidelity’s  experi¬ 
ence,  expertise  and  planned  expansion  efforts.  Since 
the  proposal  entails  the  relocation  of  existing  credit 
card  receivables,  earnings  will  be  realized  in  the  first 
year  of  operation.  The  bank  appears  to  have  good 
potential  to  consistently  achieve  a  level  of  earnings 
sufficient  to  support  its  operations  and  growth.  Upon 
commencement  of  operations,  the  operating  plan 
calls  for  the  solicitation  of  new  credit  card  accounts 
primarily  in  the  Cincinnati,  Ohio  area  in  addition  to 
maintaining  and  servicing  those  accounts  acquired 
from  Citizens  Fidelity  Bank  and  Trust  Company. 

Capital  of  the  proposed  institution  is  deemed  to  be 
adequate.  Capital  ratios  based  on  the  pro  forma 
statements  of  operations  reveal  increases  in  each  of 
the  first  three  years.  Applicant  has  the  resources  and 
management  capabilities  to  provide  for  an  adequate 
capital  program.  Technical  requirements  of  the  CRA 
have  been  met. 

The  proposed  national  bank  will  not  be  considered  a 
bank  for  purposes  of  Section  2(c)  of  the  Bank  Holding 
Company  Act  (BHCA),  12  USC  1841(c),  thus  the 
interstate  acquisition  of  Citizens  Fidelity  (Ohio)  by  a 
bank  holding  company,  Citizens  Fidelity  Corporation, 
does  not  fall  within  the  interstate  acquisition  prohibi¬ 
tion  of  the  Douglas  Amendment,  Section  3(d)  of  the 
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BHCA,  12  USC  1841(d).  Approval  by  the  Federal 
Reserve  Board  is  required  for  the  acquisition  under 
Section  4(c)(8)  of  the  BHCA,  12  USC  1843(c)(8), 
which  provides  an  exemption  to  the  prohibition  of 
ownership  or  control  of  a  company  which  is  not  a  bank 
when  the  activities  of  the  company  are  closely  related 
to  banking.  Citizens  Fidelity  Corporation  has,  simulta¬ 
neously  with  its  application  to  the  OCC  for  the  national 
bank  charter  for  the  proposed  bank,  filed  an  applica¬ 
tion  for  a  Federal  Reserve  Board  order  approving  the 
acquisition  of  the  proposed  bank  as  an  entity  which  is 
not  a  bank  but  which  will  perform  activities  that  are 
closely  related  to  banking. 

The  Superintendent  of  the  Division  of  Banks  for  the 
State  of  Ohio  filed  a  memorandum  with  the  OCC 
protesting  the  application  on  the  grounds  that  the 
proposed  bank  would  be  a  "foreign  bank,”  OHIO  REV 
CODE  ANN.  §1 1 01 .01  (Page),  or  a  branch  of  a  foreign 
bank,  OHIO  REV.  CODE  ANN.  §1111.03  (Page). 
These  sections  of  Ohio  law  do  not  prohibit  the  acquisi¬ 
tion  of  a  bank  located  in  Ohio  by  an  out-of-state 
holding  company  but  restrict  foreign  bank  activities  in 
Ohio.  Section  1101.01  defines  a  foreign  bank  as 
“incorporated  under  the  laws  of  any  other  state  ” 
Under  Section  1111 .03,  “only  a  bank  whose  principal 
place  of  business  is  in  this  state  may  establish  and 
maintain  one  or  more  branches  in  this  state.”  The 
proposed  bank  will  be  a  fully  chartered  national  bank 
located  within  the  boundaries  of  the  State  of  Ohio 
(Cincinnati);  therefore,  the  OCC  does  not  believe  the 
proposed  bank  will  be  in  violation  of  Ohio  law. 

Preliminary  approval  to  establish  a  new  national  bank, 
to  be  known  as  Citizens  Fidelity  (Ohio),  National 
Association  is  hereby  granted. 

C.  T.  Conover 

Comptroller  of  the  Currency 

Decision  of  the  Comptroller  of  the 
Currency  to  Charter  Dreyfus  National 
Bank  &  Trust  Company 

February  4,  1983 

This  decision  relates  to  the  application  to  charter 
Dreyfus  National  Bank  &  Trust  Company  which  will  be 
located  at  600  Madison  Avenue,  New  York,  N  Y. 

The  Application 

The  application  requests  the  issuance  of  a  charter  to 
establish  the  Dreyfus  National  Bank  &  Trust  Company 
(Dreyfus  Bank).  Dreyfus  Bank  initially  will  concentrate 
on  offering  trustee  services,  custodial  services,  invest¬ 


ment  management,  and  plan  administration  support  to 
small  and  midsize  employee  benefit  plans  and  per¬ 
sonal  retirement  plans.  However,  it  is  expected  that  in 
the  future,  Dreyfus  Bank  will  also  offer  certain  deposit 
certificates  and  serve  as  trustee  for  collective  invest¬ 
ment  funds  for  pension  and  profit  sharing  as  well  as 
other  institutional  investors.  As  described  more  fully, 
infra,  Dreyfus  Bank  will  not  engage  in  the  business  of 
making  commercial  loans  nor  will  it  offer  demand 
deposit  accounts. 

The  Organizers 

All  of  the  organizers  of  Dreyfus  Bank  are  associated 
with  The  Dreyfus  Corporation  (Dreyfus  Corp.),  and  the 
new  national  bank  will  be  a  wholly-owned  subsidiary  of 
Dreyfus  Corp. 

Dreyfus  Corp.  was  originally  formed  as  the  investment 
adviser  to  the  Nesbett  Fund  under  the  name  of  John 
G.  Nesbett  &  Co.,  Inc.  In  1951 ,  a  partnership  under  the 
name  of  Dreyfus  &  Co.  acquired  the  Nesbitt  Fund  and 
changed  its  name  to  The  Dreyfus  Fund.  At  that  time, 
Nesbett’s  investment  adviser  became  a  subsidiary  of 
Dreyfus  &  Co.  and  changed  its  name  to  Dreyfus  Corp. 
In  1 965,  Dreyfus  &  Co.  sold  to  the  public  95  percent  of 
its  interest  in  Dreyfus  Corp. 

In  1969,  The  Dreyfus  Service  Corporation  (Distributor) 
was  organized  as  a  wholly-owned  subsidiary  of  Drey¬ 
fus  Corp.  to  serve  as  underwriter  for  the  distribution  of 
mutual  fund  shares.  Distributor  registered  as  a  broker/ 
dealer  and  became  a  member  of  the  Philadelphia  and 
Pacific  Stock  Exchanges 

In  1970,  Dreyfus  Management.  Inc.  (Management) 
was  organized  as  a  subsidiary  of  Dreyfus  Corp  Man¬ 
agement  serves  as  investment  adviser  to  various 
pension  funds  and  other  individual  accounts.  It  does 
not  act  as  investment  adviser  to  any  mutual  funds. 

In  addition  to  the  Dreyfus  Fund,  Dreyfus  Corp.  also 
acts  as  investment  adviser  to,  among  others,  the 
Dreyfus  Leverage  Fund,  Dreyfus  Number  Nine,  Drey¬ 
fus  Third  Century,  Dreyfus  Liquid  Assets,  Dreyfus  Tax 
Exempt  Bond  Fund,  Dreyfus  Tax  Exempt  Money  Mar¬ 
ket  Fund,  Dreyfus  Government  Securities  Series  of 
Dreyfus  Money  Market  Instruments,  and  Dreyfus  Mon¬ 
ey  Market  Fund  These  funds,  along  with  other  Dreyfus 
Corp  advised  funds,  comprise  the  Dreyfus  group  of 
mutual  funds. 

Dreyfus  Corp  also  serves  as  administrator  and  or 
subinvestment  adviser  of  several  other  money  market 
funds  sponsored  jointly  with  independent  financial 
institutions.  Dreyfus  Corp  currently  manages  or  ad¬ 
ministers  assets  of  approximately  $23  3  billion  held  by 
various  mutual  funds  and  other  investment  accounts 
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Dreyfus  Corp  has  also  recently  acquired  Lincoln  State 
Bank,  East  Orange,  New  Jersey,  subsequent  to  that 
bank's  divestiture  of  its  commercial  loan  portfolio. 

According  to  the  application,  Dreyfus  Bank  will  not 
have  any  common  officers,  directors,  or  employees 
with  Dreyfus  Corp  ,  Distributor,  Management,  or  any  of 
the  Dreyfus-advised  funds. 

The  issuance  of  a  bank  charter  to  Dreyfus  Bank  raises 
certain  issues  under  the  Bank  Holding  Company  Act 
and  the  Glass-Steagall  Act.  The  first  part  of  this 
decision  deals  with  the  Bank  Holding  Company  Act 
issues  The  latter  part  addresses  Glass-Steagall  con¬ 
cerns. 

Bank  Holding  Company  Act  Issues 

A  financial  institution  qualifies  as  a  “bank"  for  pur¬ 
poses  of  the  Bank  Holding  Company  Act  (BHCA)  if  it 
both  “(1)  accepts  deposits  that  the  depositor  has  a 
legal  right  to  withdraw  on  demand,  and  (2)  engages  in 
the  business  of  making  commercial  loans.  ..."  12 
USC  1841(c)  (emphasis  added).  In  its  application, 
Dreyfus  Bank  has  indicated  that  it  will  meet  neither 
part  of  this  two-part  test.  Regarding  demand  deposits, 
the  application  states  that  “it  is  not  presently  contem¬ 
plated  that  the  Bank  will  offer  checking  account  serv¬ 
ices."  Additionally,  the  application  indicates  that,  at 
least  in  the  early  phases  of  its  operation,  Dreyfus  Bank 
will  not  accept  deposits  of  any  type.  Regarding  com¬ 
mercial  lending,  the  application  states  that  Dreyfus 
Bank  will  not  “engage  in  the  business  of  making 
commercial  loans." 

Although  Dreyfus  Bank’s  original  application  con¬ 
tained  the  above-quoted  representations,  the  Board  of 
Governors  of  the  Federal  Reserve  System  (Board),  in  a 
December  14,  1982  letter  to  the  Comptroller  of  the 
Currency,  stated  that  “the  Board  considers  that  [Drey¬ 
fus  Bank]  would  be  a  bank  within  the  meaning  of  the 
Bank  Holding  Company  Act.  .  .  In  making  this  state¬ 
ment,  the  Board  specifically  relied  on  the  reasoning 
set  out  in  a  letter  of  December  10,  1982,  which  it  sent 
to  the  Federal  Deposit  Insurance  Corporation  (FDIC). 
That  letter  concerned  the  acquisition  by  Dreyfus  Corp. 
of  Lincoln  State  Bank  following  that  bank’s  divestiture 
of  its  commercial  loan  portfolio.  The  December  10 
letter  stated  that,  as  interpreted  by  the  Board,  the 
BHCA  term  “commercial  loan"  included  not  only  tradi¬ 
tional  commercial  loans,  but  also  a  wide  range  of 
money  market  activities  The  activities  specifically 
mentioned  in  this  regard  were  “the  purchase  of  such 
instruments  as  commercial  paper,  bankers  accep¬ 
tances  and  certificates  of  deposit,  the  extension  of 
broker  call  loans,  the  sale  of  federal  funds,  the  deposit 


of  interest  bearing  funds  and  similar  lending  vehi¬ 
cles."1 

The  Board's  assertion  that  Dreyfus  Bank  will  be  a 
“bank"  under  the  BHCA  is  apparently  based  on  the 
assumption  that  Dreyfus  Bank  will  both  accept  de¬ 
mand  deposits  and  engage  in  one  or  more  of  the 
activities  described  in  the  Board’s  December  10,  1982 
letter  to  the  FDIC.  By  letter  of  January  14,  1983, 
Dreyfus  Corp.  confirmed  that,  as  indicated  in  its 
application,  Dreyfus  Bank  does  not  intend  to  offer 
demand  deposit  accounts.  Dreyfus  Corp.  also  indicat¬ 
ed  that: 

Should  [Dreyfus]  Bank,  in  the  future,  offer  time 
deposits,  it  is  Dreyfus'  intention  that  the  Bank 
would  invest  the  funds  derived  therefrom  (apart 
from  possible  investments  in  personal,  family, 
household  or  charitable  loans)  in  one  or  more  of 
the  following:  certificates  of  deposit,  interest-bear¬ 
ing  deposit  accounts  with  other  banks,  bankers’ 
acceptances,  the  sale  of  “federal  funds”  and 
government  obligations.  .  .  . 

Based  on  the  application  and  Dreyfus  Corp.’s  January 
14,  1983  letter,  the  Comptroller  has  concluded  that 
Dreyfus  Bank  will  not  be  a  “bank"  for  purposes  of  the 
BHCA.  This  conclusion  is  inescapable  in  light  of  the 
fact  that  Dreyfus  Bank  will  not  accept  “deposits  that 
the  depositor  has  a  legal  right  to  withdraw  on  de¬ 
mand" — an  activity  necessary  for  qualification  as  a 
bank  under  the  BHCA.  Therefore,  Dreyfus  Corp.  need 
not  obtain  the  Board’s  advance  approval  in  connec¬ 
tion  with  this  application. 

Because  the  absence  of  demand  deposit  activity  is 
determinative  of  the  question  of  whether  Dreyfus  Bank 
will  be  a  bank  under  the  BHCA,  the  Comptroller  need 
not  determine  whether  Dreyfus  Bank  would  satisfy  the 
commercial  lending  test  of  Section  1841(c)  through 
the  sale  of  federal  funds,  the  making  of  bank  deposits 


1  The  FDIC,  in  a  letter  of  December  29,  1982,  to  the  Board, 
responded  to  the  Board's  letter  of  December  10  It  stated  that 

[T]he  Federal  Reserve  Board  has  dramatically  recast  the 
definition  of  commercial  loan  by  including  within  it  certain 
activities  that  clearly  had  been  excluded  from  the  definition  in 
the  past  While  we  acknowledge  the  Board's  authority  to 
interpret  the  Bank  Holding  Company  Act,  we  believe  such  a 
radical  departure  from  the  traditional  view  of  what  constitutes  a 
commercial  loan  raises  issues  beyond  the  scope  of  regulatory 
interpretation 

Based  on  this  analysis  of  the  Board's  December  10  letter,  the  FDIC 
issued  a  letter  to  Dreyfus  Corp  conveying  its  intent  not  to  disap¬ 
prove  of  the  acquisition  of  Lincoln  State  Bank  In  explaining  this 
action,  which  was  contrary  to  the  course  recommended  by  the 
Board  in  its  December  10  letter,  the  FDIC's  December  29  letter 
stated  that  "the  FDIC  was  constrained  to  follow  the  clear  legal 
precedents  established  over  the  years 
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or  the  purchase  of  certificates  of  deposit  or  bankers’ 
acceptances.  However,  the  Board’s  December  10 
letter  commenting  on  the  effect  under  the  BHCA  of 
engaging  in  these  and  other  money  market  activities 
was  directed  to  and  considered  by  the  Comptroller  in 
connection  with  the  Dreyfus  Bank  application.  The 
Comptroller  therefore  believes  it  appropriate  in  decid¬ 
ing  the  Dreyfus  Bank  application  to  offer  the  following 
comments  regarding  the  Board's  position  as  ex¬ 
pressed  in  that  letter. 

Past  Board  Interpretations 

The  Board's  December  10  letter  appears  to  constitute 
an  abrupt  and  profound  departure  from  the  Board’s 
past  interpretations  of  the  BHCA  term  "commercial 
loan."  In  determining  whether  a  financial  institution  will 
be  a  "bank"  for  purposes  of  the  BHCA.  those  interpre¬ 
tations  appear  to  focus  on  whether  the  institution  in 
question  has  no  commercial  loan  portfolio  and  has 
taken  steps  to  ensure  that  its  demand  deposit-taking 
functions  will  remain  separate  from  the  commercial 
lending  activities  of  its  affiliates.  See,  e  g.,  the  Board’s 
(unpublished)  March  11,  1981  letter  to  Robert  C. 
Zimmer  regarding  the  acquisition  by  the  Gulf  and 
Western  Corporation  of  Fidelity  National  Bank,  Con¬ 
cord,  Calif 

The  Board's  past  interpretations  have  not  indicated 
that  the  BHCA  term  "commercial  loan”  includes  a 
broad  range  of  money  market  activities.  In  fact,  the 
Board  has  made  publicly  available  a  number  of  inter¬ 
pretations  which  indicate  that  the  term  "commercial 
loans"  does  not  include  certain  of  the  very  money 
market  activities  which  the  Board  found  in  its  Decem¬ 
ber  10  letter  to  be  included  in  that  term 

For  example,  an  unpublished  May  18,  1972  letter  from 
the  Board  to  Lee  J.  Aubrey,  Vice  President  of  the 
Federal  Reserve  Bank  of  Boston,  stated  that  Boston 
Safe  Deposit  and  Trust  Company  (Boston  Safe)  was 
not  making  commercial  loans  for  purposes  of  the 
BHCA  when  it  sold  federal  funds  and  purchased 
certificates  of  deposit,  commercial  paper,  and  bank 
acceptances.  An  unpublished  January  26,  1976  letter 
to  Michael  A.  Greenspan  from  Baldwin  B.  Tuttle,  the 
Board’s  Deputy  General  Counsel,  stated  that  a  trust 
company  operating  under  the  Board's  Regulation  Y2 
would  not  be  engaged  in  the  business  of  making 
commercial  loans  for  purposes  of  the  BHCA  when  it 
made  broker  call  loans.  The  letter  also  noted  that 
under  Regulation  Y,  nonbank  trust  companies  may 
engage  in  the  "purchase  of  money  market  instruments 
such  as  certificates  of  deposit,  commercial  paper  .  . 
and  banker’s  acceptances,"3  and  that  these  activities 


2  12  CFR  225 

3  12  CFR  225  4(a)(4)(iii) 


will  not  bring  the  subject  financial  institutions  within  the 
BHCA  definition  of  “bank  ."  In  a  May  28,  1981  letter  to 
Chrysler  Corporation  (Fed.  Banking  L  Rep  (CCH) 
1198,770),  the  Board  stated  that  a  state-chartered  bank 
to  be  owned  by  a  Chrysler  Corporation  subsidiary 
would  not  be  a  "bank"  for  purposes  of  the  BHCA  by 
virtue  of  “the  purchase  of  United  States  government 
and  agency  obligations,  certificates  of  deposit  and 
time  deposits,  and  repurchase  agreements  of  financial 
institutions  with  respect  thereto.  .  .  .”  Notably,  this  let¬ 
ter  states  that,  in  contrast,  Chrysler  s  nonbank  bank 
should  not  invest  in  commercial  paper  and  bankers’ 
acceptances  since  those  instruments  “could  substi¬ 
tute  for  commercial  loans."  However,  even  this  cau¬ 
tioning  statement  regarding  two  specific  money  mar¬ 
ket  investments  does  not  appear  to  be  fully  consistent 
with  the  Board's  December  10  letter  to  the  FDIC.  The 
statement  that  the  two  investments  could  substitute  for 
commercial  loans  appears  to  indicate  that  (contrary  to 
the  December  10  letter)  the  two  investments  are  not 
defimtionally  included  in  the  BHCA  term  "commercial 
loan." 

The  Purpose  and  Legislative  History  of  the  BHCA 

The  BHCA  contains  no  definition  of  the  term  "commer¬ 
cial  loan."  Nor  has  the  Federal  Reserve  Board  issued 
regulations  defining  the  term.  Because  the  scope  of 
the  term  is  unclear,  its  meaning  must  be  determined 
by  reference  to  the  purpose  and  legislative  history  of 
the  BHCA.  The  Comptroller  believes  that  the  inclusion 
of  money  market  transactions  within  the  BHCA  term 
"commercial  loans"  is  not  supported  by  the  purpose 
or  the  legislative  history  of  the  BHCA.  Therefore,  we 
are  unable  to  agree  with  the  statement  in  the  Board's 
December  10  letter  that  “the  acquisition  of  nonbank 
banks  had  become  a  vehicle  for  a  substantial  evasion 
and  undermining  of  the  BHC  Act.  . 

The  purpose  of  the  BHCA  is  "to  restrain  undue  con¬ 
centration  of  commercial  banking  resources  and  to 
prevent  possible  abuses  related  to  the  control  of 
commercial  credit."4  The  primary  commercial  banking 
abuses  to  be  prevented  are  unsafe  loans  to  nonbank 
affiliates,  credit  allocation  practices  favoring  nonbank 
affiliates  and  tying  arrangements.5  In  1970,  Congress 
narrowed  the  BHCA  definition  of  "bank"  in  order  to 
exclude  financial  institutions  which  accept  demand 
deposits  but  do  not  "engage  in  the  business  of  making 
commercial  loans."  In  doing  so,  Congress  explained 
that  this  change  was  consistent  with  the  BHCA  pur¬ 
pose  of  preventing  the  above-described  commercial 
banking  abuses.  The  Senate  report  stated  that 


4  S  Rep  No  1084,  91st  Cong  2d  Sess  (1970)  reprinted  in  1970 
US  Code  Cong  &  Admin  News  5519  5541 

5  See,  e  g  115  Cong  Rec  32903  (1969)(remarks  of  Rep  Moor 
head). 
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[T]he  Federal  Reserve  Board  has  noted  that  [the 
BHCA  definition  of  "bank"]  may  be  too  broad  and 
may  include  institutions  which  are  not  in  fact 
engaged  in  the  business  of  commercial  banking 
in  that  they  do  not  make  commercial  loans.6 

As  the  Board  noted  in  its  December  10  letter,  the 
narrowing  of  the  definition  of  “bank"  was  prompted  by 
the  case  of  one  trust  company,  i.e.,  Boston  Safe.7  As 
the  Board's  letter  also  noted,  the  exemption  created 
by  the  narrowing  of  the  definition  of  "bank"  (like  a 
number  of  other  exemptions  created  by  the  1970 
legislation)  should  be  interpreted  by  the  Board  "as 
narrowly  as  possible  in  order  that  all  bank  holding 
companies  which  should  be  covered  under  the 
[BHCA]  in  order  to  protect  the  public  interest  will,  in 
fact,  be  covered.’’8  However,  it  is  clear  that  the  narrow¬ 
ing  of  the  definition  of  "bank"  was  not  intended  to  be 
applicable  only  to  Boston  Safe.  It  is  also  clear  that 
Congress  did  not  intend  the  exemption  created  by  that 
narrowing  to  be  so  restrictively  interpreted  as  to  sub¬ 
ject  to  the  BHCA  those  financial  institutions  which 
need  not  be  subject  to  the  BHCA  in  order  to  effect  that 
Act's  purpose. 

The  Comptroller  believes  that  the  Board’s  December 
10  definition  of  commercial  loans  is  not  supported  by 
either  the  general  purpose  of  the  BHCA  or  the  specific 
purpose  of  the  1970  narrowing  of  the  definition  of 
"bank."  As  noted,  the  specific  purpose  underlying  the 
narrowing  of  the  definition  of  “bank"  was  to  exempt 
entities  like  Boston  Safe  which  accepted  demand 
deposits  but  did  not  engage  in  the  business  of  making 
commercial  loans.  However,  as  evidenced  by  the 
previously  noted  May  18,  1972  Board  letter  to  Mr. 
Aubrey,  Boston  Safe  engaged  in  a  number  of  the 
various  money  market  activities  that  the  Board's  De¬ 
cember  10  letter  finds  to  be  the  making  of  commercial 
loans,  i.e.,  the  sale  of  federal  funds  and  the  purchase 
of  certificates  of  deposit,  commercial  paper  and  bank¬ 
ers'  acceptances.9  Thus,  if  the  Board's  December  10 
interpretation  of  the  commercial  loan  test  is  correct, 
the  1970  amendment  would  not,  of  itself,  have  been 
sufficient  to  effect  the  purpose  for  which  it  was  intend¬ 
ed.  The  fundamental  rules  of  statutory  construction 
would  appear  to  cast  serious  doubt  on  an  interpreta¬ 
tion  of  the  BHCA  which  would  produce  such  a  result.10 


6  S  Rep  No  1084  91st  Cong  2d  Sess  (1970)  reprinted  in  1970 

U  S  Code  Cong  &  Admin  News  5519,  5541 
'  See  1 16  Cong  Rec  25848(1970) 

8  HR  Rep  No  91-1747  91st  Cong  2d  Sess  23(1970) 

1  See  also  Moody's  Investor  Service.  Inc  1972  Moody's  Bank  and 
Finance  Manual  G63-  6G4  (December  31  1970  Financial  Statement 
of  Boston  Safe  Deposit  and  Trust  Company) 

0  See  C  Sands.  Sutherland  Statutory  Construction  §45  5  (4th  ed 
1973) 


The  general  purposes  of  the  BHCA  also  appear  to 
provide  no  support  for  the  Board's  December  10 
interpretation  of  commercial  loans.  These  general 
purposes  are  discussed  in  a  previously  noted  January 
26,  1976  letter  from  the  Board's  Deputy  General 
Counsel  to  Mr.  Greenspan  regarding  broker  call  loans. 
That  letter  stated  that: 

[N]onbank  trust  companies  owned  by  bank  hold¬ 
ing  companies  are  permitted  to  make  call  loans  to 
securities  dealers  under  section  225.4(a)(4)(iii)  of 
Regulation  Y  because  this  type  of  loan  is  distin¬ 
guishable  from  the  ordinary  commercial  loan  in 
that  such  call  loans  are  entered  into  on  a  daily 
renewable  basis  with  both  parties  having  the 
option  not  to  renew,  are  made  primarily  as  a 
means  of  temporarily  investing  idle  funds,  and  are 
viewed  by  the  lending  institution  as  an  alternative 
to  the  purchase  of  money  market  instruments, 
such  as  commercial  paper  or  bankers’  accep¬ 
tances.  This  type  of  "call  loan"  is  thus  viewed  as  a 
passive  medium  of  investment,  with  the  lender 
making  a  daily  investment  judgment  based  on  its 
analysis  of  money  market  rates  "Call  loans"  thus 
do  not  appear  to  have  the  close  lender-borrower 
relationship  that  is  one  of  the  characteristics  of 
commercial  loans  and  which  presents  the  possi¬ 
bility  of  abuses  relating  to  the  control  of  commer¬ 
cial  credit  that  concerned  the  Congress  in  adopt¬ 
ing  the  commercial  lending  test.  Thus  to  the  extent 
that  [the  inquiring  financial  institution]  engages  in 
brokers’  call  loans  of  this  character,  the  Legal 
Division  believes  that  such  activities  would  not 
cause  it  to  be  engaged  in  the  business  of  making 
commercial  loans.  [Footnotes  omitted.] 

For  essentially  the  same  reasons  cited  above,  the 
Comptroller  believes  that  there  are  serious  questions 
as  to  whether  any  of  the  money  market  activities 
mentioned  in  the  Board's  December  10  letter  are 
commercial  loans  for  purposes  of  the  BHCA.  All  those 
money  market  activities  involve  only  very  short  term 
funding  commitments  by  the  banks  involved.  They  are 
an  essentially  passive  medium  of  investment,  are 
reviewed  on  a  very  frequent  basis,  and  do  not  involve 
a  close  lender-borrower  relationship.  For  these  rea¬ 
sons,  the  subject  money  market  activities  have  little 
potential  of  involving  the  types  of  commercial  lending 
abuses  which  Congress  wished  to  prevent  through  the 
BHCA. 

Although  the  legislative  history  and  purpose  of  the 
BHCA  do  not  appear  to  support  the  Board's  Decem¬ 
ber  10  interpretation  of  the  applicability  of  the  BHCA  to 
any  of  the  above-discussed  money  market  activities, 
this  lack  of  support  appears  to  be  even  more  evident 
in  the  case  of  interbank  transfers  of  funds.  As  noted 
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previously,  the  chief  commercial  lending  abuses 
sought  to  be  prevented  by  the  BHCA  are  imprudent 
loans  to  nonbank  affiliates,  unfair  credit  allocation 
favoring  nonbank  affiliates,  and  anticompetitive  tying 
arrangements.  These  potential  abuses  are,  at  most, 
extremely  remote  when  a  bank  is  engaged  in  money 
market  activities  with  other  banks,  rather  than  with  its 
nonbank  affiliates. 

Glass-Steagall  Act  Issues 

Because  Dreyfus  Corp  and  its  subsidiaries  are  in¬ 
volved  in  certain  securities  activities,  the  issuance  of  a 
national  bank  charter  raises  issues  under  the  Glass- 
Steagall  Act.  The  only  applicable  portion  of  the  Glass- 
Steagall  Act  is  Section  20,  12  USC  377  Sections  16, 
21,  and  32  of  the  Act  are  clearly  inapplicable. 

Section  16  of  the  Glass-Steagall  Act,  12  USC  24 
(Seventh),  only  restricts  certain  securities  activities  of 
a  national  bank  itself.  It  contains  no  restrictions  on  the 
securities  activities  of  a  national  bank’s  affiliates.  The 
restrictions  of  Section  21  of  the  Act,  12  USC  378,  have 
been  interpreted  similarly  by  the  Supreme  Court  as 
applying  only  to  the  activities  of  the  bank: 

[T]he  language  of  §21  cannot  be  read  to  include 
within  its  prohibition  separate  organizations  relat¬ 
ed  by  ownership  with  a  bank,  which  does  receive 
deposits. 

Board  of  Governors  v.  Investment  Company  Institute. 
450  U.S.  46,  58  n.  24  (1981 )  Thus,  Sections  16  and  21 
are  not  applicable  to  the  establishment  of  Dreyfus 
Bank  since  the  bank  itself  will  not  engage  in  any 
prohibited  securities  activities. 

Section  32  of  the  Act,  12  USC  78,  prohibits  an  individ¬ 
ual  primarily  engaged  in  certain  securities  from  serv¬ 
ing  as  an  officer,  director,  or  employee  of  a  member 
bank.  As  explained  earlier,  Dreyfus  Bank  will  have  no 
common  officers,  directors,  or  employees  with  Dreyfus 
Corp.,  Distributor,  Management,  or  any  of  the  Dreyfus- 
advised  funds.  Accordingly,  there  is  no  potential  Sec¬ 
tion  32  violation  involved.11 

Section  20 

The  remaining  section  of  Glass-Steagall,  Section  20, 
provides  that: 


"  This  Is  in  accord  with  the  Board's  December  14,  1982  letter  to  the 
Comptroller  of  the  Currency  concerning  the  Dreyfus  Bank  applica¬ 
tion  In  that  letter,  the  Board  concluded  that  a  Section  32  violation 
would  occur  only  "if  Dreyfus  intends  to  establish  any  management 
interlocks  between  Dreyfus  National  and  Dreyfus  or  any  of  the 
Dreyfus-managed  mutual  funds.  "  Board  Letter  at  p  2 


[N]o  member  bank  shall  be  affiliated  in  any  man¬ 
ner  described  in  subsection  (b)  of  section  221a  of 
this  title  with  any  corporation,  association,  busi¬ 
ness  trust,  or  other  similar  organization  engaged 
principally  in  the  issue,  flotation,  underwriting, 
public  sale,  or  distribution  at  wholesale  or  retail  or 
through  syndicate  participation  of  stocks,  bonds, 
debentures,  notes  or  other  securities.  .  .  . 

12  USC  377  (emphasis  added). 

Dreyfus  Bank  will  be  an  affiliate  of  Dreyfus  Corp.. 
Distributor,  and  Management. 

The  financial  data  for  Dreyfus  Corp.,  its  two  subsidiar¬ 
ies,  and  the  Dreyfus  organization  on  a  consolidated 
basis  for  the  first  9  months  of  1982  are  set  forth 
below.12 


Total  Gross 
Revenues 

Total  Sec  20 
Revenues 

Sec  20  Revenues 
as  %  of  Total 
Gross  Revenues 

Dreyfus  Corp 

$75,957,000 

$  -0- 

0% 

Distributor 

539,000 

310,000 

58% 

Management 

3,820,000 

-0- 

0% 

Consolidated 

$80,316,000 

$310,000 

0  004% 

Dreyfus  Corp.  itself  is  engaged  in  no  Section  20 
activities.  Thus,  its  proposed  affiliation  with  Dreyfus 
Bank  poses  no  Section  20  problem.  Management  also 
is  engaged  in  no  Section  20  activities.  Accordingly, 
the  proposed  affiliation  between  Management  and 
Dreyfus  Bank  also  poses  no  Section  20  problem. 

While  revenues  from  Distributor's  Section  20  activities 
constitute  less  than  one-half  of  1  percent  of  the 
consolidated  revenues  of  Dreyfus  Corp.  and  its  sub¬ 
sidiaries,  they  constitute  58  percent  of  the  total  reve¬ 
nues  of  Distributor.  Thus,  if  Distributor  were  consid¬ 
ered  alone,  it  would  be  an  impermissible  affiliate  of 
Dreyfus  Bank  because  it  is  “engaged  principally”  in 
Section  20  activities 

To  determine  whether  an  entity  is  “engaged  principal¬ 
ly”  in  Section  20  activities,  it  is  appropriate  to  refer  to 
the  Supreme  Court's  decision  in  Board  of  Governors  v 
Agnew.  329  U.S.  441  (1947). 

That  decision  was  an  interpretation  of  the  “primarily 
engaged”  language  of  Section  32  However,  in  the 
course  of  its  opinion  the  Court  analyzed  the  interrela¬ 
tionship  of  “engaged”  (Section  21),  “primarily  en¬ 
gaged”  (Section  32)  and  “engaged  principally”  (Sec- 


12  The  dollar  amounts  and  percentages  of  Section  20  revenues  for 
Dreyfus  Corp  ,  Distributor,  and  Management  are  substantially  simi¬ 
lar  for  the  year  ended  1 98 1  For  the  sake  of  simplicity,  the  Section  20 
analysis  need  only  employ  the  most  recent  figures 
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tion  20)  as  those  terms  are  used  in  Glass-Steagall, 
making  clear  that  the  degree  of  business  necessary  to 
be  engaged  principally”  in  an  activity  is  greater  than 
the  degree  of  business  necessary  to  be  "primarily 
engaged”  in  an  activity.  329  U.S.  at  446-448. 

A  firm  that  receives  less  than  10  percent  of  its  gross 
income  from  Section  32  business  is  clearly  not  "pri¬ 
marily  engaged”  in  such  business.13  Under  the  "single 
entity”  theory,  as  explained  below,  Distributor  must  be 
considered  as  part  of  the  total  Dreyfus  enterprise  for 
Section  20  purposes.  The  resulting  consolidated  entity 
derives  less  than  one-half  of  1  percent  of  total  reve¬ 
nues — $310,000  for  the  first  9  months  of  1982 — from 
Section  20  activities.  Since  these  consolidated  figures 
do  not  approach  the  level  required  to  satisfy  the 
"primarily  engaged”  test  of  Section  32,  they  obviously 
cannot  violate  the  less  stringent  Section  20  test  of 
“engaged  principally.” 

"Single  Entity”  Theory 

The  "single  entity”  theory  disregards,  under  appropri¬ 
ate  circumstances,  the  separate  corporate  existence 
of  a  subsidiary  engaged  in  Section  20  activities  in 
determining  whether  a  corporate  group  affiliated  with 
a  member  bank  is,  as  a  whole,  "principally  engaged” 
in  Section  20  activities.  The  Comptroller  has  previously 
found  the  theory  to  be  a  valid  analytical  technique. 
Where  a  subsidiary  is  wholly-owned  and  acts  as  a 
servicing  or  selling  arm  in  connection  with  the  activi¬ 
ties  of  the  parent,  the  theory  is  particularly  pertinent. 
To  hold  otherwise  would  needlessly  require  corpora¬ 
tions  wishing  to  avoid  Section  20  violations  to  dissolve 
separate  subsidiaries  engaged  in  Section  20  activities 
and  to  assume  those  responsibilities  directly,  even 
though  there  are  many  legitimate  business  reasons 
explaining  and  justifying  separate  incorporation.14 

The  Supreme  Court  has  indicated  that  the  single  entity 
theory  is  an  appropriate  technique  for  analyzing  affili¬ 
ations  and  management  interlocks  in  the  context  of  the 
relevant  Glass-Steagall  Act  provisions.  As  pointed  out 
in  the  Comptroller’s  decision  to  charter  J  &  W.  Selig- 


Decision  of  the  Comptroller  of  the  Currency  on  the  Application  to 
Charter  J  &  W  Seligman  Trust  Co  ,  N  A  February  1 ,  1983,  at  p  9, 
r  5  Previous  Board  opinions  have  also  suggested  that  a  firm 
receiving  more  than  $10  million  in  gross  income  from  Section  32 
business  is  primarily  engaged'1  in  such  business  This  figure  has 
not  been  adjusted  for  inflation  and  was  not  mentioned  in  the  Board 
staffs  December  14  1981  opinion  Staff  Opinion  3-939,  Federal 
Reserve  Regulatory  Service.  Vol  1  pp  389  390 
*  Among  the  legitimate  business  reasons  is  a  desire  to  minimize 
hab'l'ty .  ease  the  impact  of  regulation  and  taxation,  and  provide  a 
larger  number  of  executive  positions  in  an  organization  The  latter 
consideration  can  be  a  useful  marketing  tool,  since  some  potential 
customers  may  prefer  to  deal  with  the  president"  of  a  subsidiary 
rather  than  with  an  assistant  vice  president  of  a  corporation 
without  subsidiaries 


man  Trust  Company,  N. A., 15  the  Court  endorsed  this 
approach  in  a  Section  32  context  in  Investment  Com¬ 
pany  Institute  v.  Camp,  401  U.S.  617,  626  &  n.  12 
(1971).  Moreover,  by  rejecting  the  theory  as  a  means 
of  interpreting  the  absolute  prohibitions  in  Sections  16 
and  21,  the  Court  in  a  1981  decision  implicitly  en¬ 
dorsed  its  use  for  the  "less  stringent  standard”  in 
Section  20. 16  As  our  earlier  decision  also  noted,  the 
Board  has  repeatedly  used  the  theory  to  analyze 
Section  32  violations  and,  in  at  least  one  instance,  to 
determine  the  absence  of  a  Section  20  violation 

The  Comptroller  finds  the  single  entity  theory  to  be 
applicable  here  because  Distributor  performs  only 
activities  which  could  be  performed  by  Dreyfus  Corp. 
itself  (and  would,  if  so  performed,  obviate  any  Section 
20  problems  because  of  the  small  amount  of  Section 
20  activities  vis-a-vis  other  activities),  and  because 
Distributor's  activities  are  performed  solely  on  behalf 
of  Dreyfus  Corp.  in  connection  with  its  sponsorship  of 
a  family  of  investment  companies  which  it  advises. 
Furthermore,  the  principal  reason  for  Distributor’s 
incorporation  as  a  separate  subsidiary  was  to  take 
advantage  of  lower  net  capital  requirements  under  the 
Securities  Exchange  Act  of  1934.  This  is  a  legitimate 
business  reason  for  using  the  subsidiary  approach 
and  as  such  should  not  have  any  effect  on  the  Glass- 
Steagall  analysis.  Accordingly,  the  proposed  charter 
would  not  violate  Section  20. 

The  Dreyfus-Advised  Funds 

The  Comptroller  has  determined  that  Dreyfus  Bank 
would  not  be  "affiliated,”  as  that  term  is  defined  in  12 
USC  221  a(b),  with  any  of  the  Dreyfus  group  of  mutual 
funds,17  and  therefore  would  not  be  in  violation  of 
Section  20  of  Glass-Steagall.  Subsections  (1 ),  (3),  and 
(4)  of  Section  221  a(b)  are  clearly  inapplicable  here. 
Dreyfus  Bank  will  not  own  a  majority  of  the  voting 
shares  of  any  advised  fund.  None  of  the  directors  of 
any  advised  fund  will  be  directors  of  Dreyfus  Bank.  An 
advised  fund  will  not  own  or  control,  directly  or  indi¬ 
rectly,  a  majority  of  the  shares  of  Dreyfus  Bank,  or 
more  than  50  percent  of  the  number  of  shares  voted 
for  election  of  the  directors  of  Dreyfus  Bank,  or  control 
in  any  manner  the  election  of  a  majority  of  the  directors 
of  Dreyfus  Bank.  Therefore,  the  sole  question  is  wheth¬ 
er,  under  the  meaning  of  subsection  (2),  the  parent  of 
Dreyfus  Bank  (/.e„  Dreyfus  Corp.)  controls  "through 
stock  ownership  or  in  any  other  manner”  the  advised 
funds.  Since  the  percentage  ownership  by  Dreyfus 


16  See  note  13,  supra 

lh  Board  of  Governors  v  Investment  Company  Institute,  450  U  S  46 
58-59  n  24  and  n  26  (1981). 

’ /  This  determination  is  important  since  an  open-ended  fund  is 
apparently  regarded  by  the  Board  as  "engaged  principally  in  the 
issue"  of  securities  Board  letter,  supra  n  1 1,  at  p  2 
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Corp.  and  its  subsidiaries  of  any  of  the  shares  of  the 
advised  funds  is  minimal,18  the  question  becomes 
whether  Dreyfus  Corp.  “controls”  those  funds  “in  any 
other  manner." 

The  specific  types  of  affiliations  identified  in  Section 
221  a(b)  all  relate  to  control  of  companies  at  the  level  of 
equity  ownership  or  board  selection  or  control.  They 
do  not  cover  control  of  day-to-day  management  in 
situations  where  that  is  not  coupled  with  the  sort  of 
policy  control  exerted  by  a  board  of  directors  or  a 
shareholder  acting  through  the  elected  board  In  our 
view,  the  more  general  reference  to  “control  ...  in  any 
other  manner"  in  Section  221a(b)(2)  is  intended  to 
cover  only  control  that  relates  to  the  same  sort  of 
policy  level  control  covered  by  the  numerous  specific 
types  of  control  specified  in  Section  221  a(b)  and  not 
the  managerial  authority  vested  in  corporate  officers  or 
contractual  managers  such  as  investment  advisers. 

Such  an  interpretation  is  in  accord  with  the  ejusdem 
generis  doctrine  of  statutory  construction.  Under  this 
rule,  where  specific  words  of  definition  (e  g.,  control 
through  majority  share  ownership  or  election  of  direc¬ 
tors)  are  used  in  a  statute  along  with  general  words  of 
definition  (e.g.,  control  in  any  other  manner),  the 
general  words  must  be  construed  to  encompass  only 
situations  similar  in  nature  to  those  enumerated  in  the 
specific  words.19  If  the  general  definitional  words  were 
to  be  given  their  most  expansive  meaning,  they  would 
obviously  include  those  situations  designated  by  the 
more  specific  definitional  words,  making  the  specific 
words  superfluous.  Accordingly,  the  phrase  "control 
.  .  .  in  any  other  manner",  as  used  in  Section  221  a(b), 
should  only  include  types  of  control  similar  in  nature 
and  effect  to  majority  shareholding  or  the  election  of 
directors,  i.e.,  the  ability  to  control  policy. 

The  issue  arises  as  to  whether  a  mutual  fund's  invest¬ 
ment  adviser  “controls"  that  fund  for  Glass-Steagall 
purposes.  The  Comptroller,  who  has  ample  authority 
to  interpret  the  Glass-Steagall  Act,20  has  determined 
that  the  Investment  Company  Act  of  1940  (the  Act) 


16  At  September  30,  1982,  Dreyfus  Corp  had  investments  of 
$51,012,000  in  the  shares  of  four  advised  mutual  funds  In  no 
Instance  did  the  percentage  investment  in  any  fund  exceed  1%. 
These  funds  represented  working  capital  of  Dreyfus  Corp  placed 
on  a  temporary  basis,  and  as  such  may  fluctuate  daily  Additionally, 
at  September  30,  1982,  Dreyfus  Corp  had  invested  a  total  of 
$540,000  as  initial  paid-in  capital  for  purposes  of  initiating  sixteen 
new  mutual  funds  at  such  date  These  investments  represented  the 
required  "seed  money"  for  purposes  of  organizing  such  mutual 
funds 

19  See  C.  Sands,  Sutherland  Statutory  Construction  §47  1 7  (4th  ed 
1973) 

20  See,  eg,  OCC  opinions  on  bank  proposals  to  offer  discount 
brokerage  services,  CCH  Fed  Banking  L  Rep  1199,284,  to  issue 
mortgage-backed  pass-through  securities,  CCH  [1973  1978 
Transfer  Binder]  Fed.  Banking  L.  Rep  1197,093,  to  offer  bank 
automatic  investment  services,  CCH  [1973-1978  Transfer  Binder] 


confers  so  much  authority  on  the  disinterested  mem¬ 
bers  of  a  fund's  board  that  control,  as  the  term  is  used 
in  Section  221  a(b),  of  a  fund  by  its  investment  adviser 
appears  to  be  precluded,  especially  where,  as  here, 
each  fund’s  board  is  comprised  of  a  majority  of 
disinterested  directors.  The  Comptroller  reached  a 
similar  conclusion  in  the  February  1,  1983  decision 
approving  the  charter  of  J.  &  W  Seligman  Trust 
Company,  N.A.21  Because  that  recent  decision  con¬ 
tains  an  in-depth  discussion  of  the  Act  and  its  protec¬ 
tive  features,22  the  analysis  need  not  be  repeated 
here.  It  should  be  sufficient  to  note  that  the  Comptrol¬ 
ler's  conclusion  in  the  J.  &  W.  Seligman  decision  was 
that  the  operations  of  mutual  funds  are  directed  by  the 
fund's  directors,  not  by  the  fund's  advisers  or  manag¬ 
ers.  At  least  40  percent  of  the  directors  of  a  fund  must 
be  disinterested  persons,  to  whom  the  Act  assigns 
especially  sensitive  tasks,  including  what  the  Supreme 
Court  describes  as  the  “critical  functions”  of  approv¬ 
ing  the  advisory  contracts  and  selecting  the  accoun¬ 
tants.23  In  short,  even  in  a  situation  where  only  40 
percent  of  a  fund’s  directors  are  disinterested  per¬ 
sons,  the  Act  can  be  regarded  as  a  statutorily  mandat¬ 
ed  system  for  independent  directorial  governance  of 
investment  companies,  a  system  which  negates  con¬ 
trol  by  the  adviser.24 

The  specific  issue  of  the  role  of  the  independent 
directors  of  a  Dreyfus-advised  mutual  fund  (Dreyfus 
Liquid  Assets)  has  been  considered  in  a  recent  court 
decision.  In  Krasnerv.  Dreyfus  Corp.,  90  F.R.D  665 
(S.D.N.Y.  1981),  a  case  involving  the  reasonableness 
of  the  investment  advisory  fee  charged  by  the  invest¬ 
ment  adviser  (i.e.,  Dreyfus  Corp  ),  the  court  noted  that 

Section  15(c)  of  the  Act  further  requires  the  direc¬ 
tors  of  a  fund  to  request  and  evaluate  the  same 
type  of  information  that  the  Adviser  is  obligated  to 
provide.  The  Court  is  satisfied  that  the  directors, 
all  of  whom  are  reputable  people  in  business  and 


Fed.  Banking  L  Rep.  196,272,  upheld  on  the  merits  in  New  York 
Stock  Exchanges/  Smith,  404  F  Supp  1091  (D  D  C  1975).  vacated 
on  ripeness  grounds,  562  F  2d  736  (DC  Cir),  cert,  denied,  435 
U  S  942  (1978)  Numerous  staff  opinions,  published  and  unpub¬ 
lished,  have  been  issued  over  the  years,  see.  e  g  ,  “OCC  Staff 
Analysis  of  Certain  Legal  Issues  Raised  by  Retail  Repurchase 
Agreements"  at  5  (accompanying  Banking  Circular  157  dated  May 
13,  1981),  5  CCH  Fed  Banking  L  Rep.  160,798  35  at  38.857 

21  See  note  13,  supra 

22  Decision  of  the  Comptroller,  supra  n  13,  at  16-22 

23  Burks  v  Lasker,  441  US  471,  485  n  15  (1979)  It  should  be 
noted  that  the  Act  also  gives  the  directors  special  termination  rights 
over  the  advisory  contract  Specifically,  the  contract  must  provide 
"that  it  may  be  terminated  at  any  time,  without  the  payment  of  any 
penalty,  by  the  board  of  directors  on  not  more  than  sixty  days 
written  notice  to  the  investment  adviser  "  15  USC  80a- 15(a)(3) 
Moreover,  the  Act's  legislative  history  makes  clear  that  Congress 
intended  the  directors  to  have  a  fiduciary  duty  with  respect  to  all  of 
the  affairs  of  the  fund  "  S.  Rep  No  184  91st  Conq  IstSess  at  6 
(1969) 

24  Decision  of  the  Comptroller  supra  n  13  at  21  22 
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the  professions,  have  done  just  that.  In  addition, 
under  Section  15(c),  a  management  agreement 
can  only  be  approved  by  a  majority  of  non- 
interested  directors  appearing  in  person  at  a 
special  meeting  called  for  that  purpose.  As  noted 
previously,  this  requirement  was  met  in  this  case. 

The  board  meetings  held  to  approve  the  manage¬ 
ment  agreement  were  conducted  in  the  following 
manner.  Each  meeting  was  attended  by  both  the 
Fund's  independent  counsel,  who  advised  the 
non-interested  directors  of  their  fiduciary  obliga¬ 
tions,  and  personnel  from  Dreyfus,  who  provided 
information  and  answered  questions.  When  the 
non-interested  directors  were  satisfied  that  they 
had  received  sufficient  information,  the  Dreyfus 
personnel  left  the  meeting,  and  the  non-interested 
directors  continued  their  discussions  in  private, 
with  their  attorney  present.  At  each  such  meeting, 
the  management  agreement  was  approved  unani¬ 
mously  by  the  non-interested  directors.  In  short, 
the  deliberations  of  the  directors  were  a  matter  of 
substance  rather  than  a  mere  formality. 

{Id.  at  671,  672.) 

According  to  correspondence  received  from  Dreyfus 
Corp.,  a  majority  of  the  directors  of  each  Dreyfus- 
advised  mutual  fund  are  disinterested  directors  as  that 
term  is  defined  in  the  Act.  At  each  Board  of  Directors' 
meeting,  the  directors,  a  majority  of  whom  are  disinter¬ 
ested,  review  in  detail  the  fund’s  investment  portfolio. 
In  addition,  the  directors  review  the  financial  opera¬ 
tions  as  well  as  legal,  operational  and  other  significant 
matters.  The  directors  conduct  these  reviews  with 
representatives  of  the  investment  adviser  who  re¬ 
spond  in  detail  to  questions  posed  by  the  directors 
and  independent  counsel  who  represent  the  fund  and 
its  independent  directors.  The  directors  are  further 
provided  with  detailed  information  so  that  they  can 
review  the  services  rendered  by  the  investment  advis¬ 
er  during  the  preceding  year. 

The  Board  appears  to  have  recently  taken  the  view 
that  an  organization  which  sponsors,  organizes  or 
manages  a  fund  also  "controls”  it  for  purposes  of 
Section  20  25  It  has  also  recently  suggested  that 
correct  use  of  the  single  entity  theory  in  this  context 
requires  the  inclusion  in  the  consolidated  Dreyfus 
enterprise  of  the  investment  companies  or  funds  for 
which  Dreyfus  Corp.  serves  as  investment  adviser.26 
Normally,  the  Comptroller  would  give  great  deference 
to  the  Board’s  views  However,  for  the  reasons  stated 
above,  we  are  unable  to  do  so  here.  Moreover,  the 
Board's  views  represent  a  departure  from  past  Board 
precedents  and  do  not  appear  to  be  legally  support- 


25  Board  Letter,  supra  n  11  at  p  2 
2h  Board  Letter  supra  n  11  at  p  3 


able.27  In  fact,  the  Supreme  Court,  in  Board  of  Gover¬ 
nors  v.  Investment  Company  Institute ,  450  U  S.  46, 
50-51  (1981),  specifically  recognized  that  investment 
advisers  of  investment  companies  typically  manage 
the  company’s  business.  Nevertheless,  the  Court  up¬ 
held  a  ruling  of  the  Board  that  bank  affiliates  could 
serve  as  investment  advisers  at  least  if  they  did  not 
"organize,  sponsor,  or  control"  the  investment  compa¬ 
nies. 

In  addition  to  the  lack  of  any  management  control, 
there  is  also  a  lack  of  any  control  through  share 
ownership.  In  no  instance  does  aggregate  share  own¬ 
ership  of  any  fund  by  all  Dreyfus  Corp.  officers  and 
directors  as  a  group  exceed  1  percent  of  outstanding 
shares.  With  respect  to  ownership  of  Dreyfus  Corp., 
there  are  no  individuals  who  can  be  viewed  as  control¬ 
ling  stockholders.  Share  ownership  is  widely  dis¬ 
persed  and  traded  on  the  New  York  Stock  Exchange. 
The  largest  single  stockholding,  that  of  the  Chairman 
of  the  Board,  President,  and  Chief  Executive  Officer  of 
Dreyfus  Corp.,  amounts  to  less  than  6  percent  of 
Dreyfus  Corp.’s  outstanding  shares. 

Accordingly,  both  as  a  matter  of  law  and  of  fact, 
Dreyfus  Corp.  does  not  "control"  the  funds  it  advises 
within  the  meaning  of  12  USC  221a(b)(2).  The  provi¬ 
sions  of  the  Investment  Company  Act,  the  particular 
characteristics  of  Dreyfus  Corp.  and  of  the  advised 
funds,  and  the  absence  of  any  controlling  sharehold¬ 
ers  establishes  the  lack  of  any  Section  221  a(b)  affili¬ 
ation  between  Dreyfus  Corp.  and  those  funds.  Ac¬ 
cordingly,  the  issuance  of  a  charter  for  a  national 
bank,  the  stock  of  which  is  to  be  owned  by  Dreyfus 
Corp.  will  not  cause  a  violation  of  Section  20. 

Conclusion 

Establishment  of  Dreyfus  Bank  will  not  violate  either 
the  Bank  Holding  Company  Act  or  the  Glass-Steagall 
Act.  Furthermore,  the  Office  has  determined  that  the 
application  complies  with  the  provisions  of  12  CFR 
Parts  5  and  9  relating  to  the  organization  of  a  national 
bank  with  trust  powers.28  Accordingly,  preliminary 


27  See  12  CFR  225  125(f)  (“In  the  Board's  opinion,  the  Glass- 
Steagall  Act  provisions  forbid  a  bank  holding  company  to 
sponsor,  organize  or  control  a  mutual  fund.")  (emphasis  added  ) 

28  Of  course,  Dreyfus  Bank  will  be  subject  to  all  statutory  and 
regulatory  provisions  applicable  to  national  banks  For  example, 
under  12  USC  374a,  a  member  bank  may  not  act  as  agent  for  any 
nonbanking  entity  in  making  loans  to  brokers  or  dealers  with 
securities  as  collateral.  Moreover,  the  Comptroller  has  taken  the 
position  under  12  CFR  9  that  it  is  a  breach  of  trust  for  a  trustee  to 
purchase  assets  for  its  fiduciary  accounts  from  or  through  itself  or 
an  affiliate  without  having  specific  authority  therefor  in  the  appropri¬ 
ate  governing  instrument,  or  from  an  authorized  person  Pursuant  to 
this  interpretation,  the  Office  has  stated  that  a  bank  trustee  could 
place  transactions  through  an  affiliate  only  if  that  affiliate  executes 
those  actions  at  cost  and  does  not  make  a  profit  in  the  process 
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approval  to  organize  a  National  Bank  with  trust  powers 
is  hereby  granted. 

C.  T.  Conover 

Comptroller  of  the  Currency 


Moratorium  on  Chartering  Non-bank 
Banks 

April  5,  1983 

The  Honorable  Fernand  J.  St  Germain 
Chairman 

House  Committee  on  Banking,  Housing 
and  Urban  Affairs 

2108  Rayburn  House  Office  Building 
Washington,  D  C. 

Dear  Mr.  Chairman: 

In  the  days  immediately  prior  to  the  Senate  passage  of 
the  Garn-St  Germain  Depository  Institutions  Act  of 
1982,  a  proposal  was  put  forward  to  change  a  provi¬ 
sion  in  the  Bank  Holding  Company  Act  that  permitted 
the  chartering  of  so-called  non-bank  banks.  I  strongly 
opposed  that  proposal  because  it  was  introduced 
without  debate  and  was  inconsistent  with  the  overall 
deregulatory  intent  of  the  new  law. 

Over  the  past  year,  several  institutions  have  sought  to 
expand  their  retail  financial  services  by  establishing 
banks  that  do  not  make  commercial  loans.  These 
limited  purpose  institutions  have  afforded  financial 
service  providers  an  opportunity  to  expand  their  con¬ 
sumer  service  activities  in  compliance  with  the  federal 
banking  laws. 

The  delivery  of  financial  services  today  is  more  costly 
and  less  efficient  because  of  the  restrictions  on  banks' 
product  lines  and  geographic  locations.  In  an  earlier 
era  of  regulated  interest  rates,  banks  built  brick  and 
mortar  delivery  systems  with  high  fixed  costs  to  gather 
low-cost  deposits.  Today,  in  an  era  of  deregulated 
interest  rates,  these  costs  may  not  be  supportable  by 
limited  product  lines.  Technology  may  be  quickly 
making  banks’  brick  and  mortar  delivery  systems 
obsolete. 

Congress  has  recognized  the  significance  of  these 
and  other  structural  changes  that  have  already  oc¬ 
curred  and  will  continue  to  occur.  This  year  Congress 
will  hold  hearings  on  the  Glass-Steagall  Act,  which 
restricts  banks’  products,  and  the  McFadden  Act  and 
Douglas  Amendment  to  the  Bank  Holding  Company 


Act,  which  limit  banks’  ability  to  expand  geographical¬ 
ly.  In  addition,  the  Administration  will  soon  re-intro- 
duce  its  proposal  to  expand  the  powers  of  bank 
holding  companies. 

In  light  of  the  scheduled  hearings,  I  believe  that  a 
moratorium  on  non-bank  banks  at  this  time  will  help 
foster  free  and  open  debate  on  these  important  policy 
issues  by  reducing  the  pressure  of  escalating  market¬ 
place  innovations  at  the  national  level  that  could 
outpace  Congressional  deliberations.  Therefore,  I  am 
announcing  today  a  moratorium  on  the  approval  of 
new  applications  for  non-bank  banks.  The  moratorium 
will  run  to  January  1,  1984 

The  moratorium  does  not  apply  to  those  few  charter 
applications  that  were  accepted  for  filing  before  April 
6,  1983.  We  will  continue  to  accept  new  applications 
for  non-bank  banks,  but  we  will  not  issue  decisions  on 
these  applications  while  the  moratorium  is  in  effect.  In 
addition,  we  will  accept  and  decide  most  applications 
for  national  trust  banks  and  national  banks  whose 
acquisition  by  a  bank  holding  company  across  state 
lines  is  authorized  by  state  law.  However,  the  moratori¬ 
um  will  cover  decisions  on  applications  for  trust  banks 
by  organizers  who  serve  as  investment  advisers  to 
open-end  mutual  funds. 

I  want  to  reaffirm  that  all  non-bank  bank  charters 
issued  to  date  by  this  Office  have  been  in  full  compli¬ 
ance  with  all  applicable  laws  I  believe  they  also 
represent  good  public  policy.  However,  I  recognize 
that  important,  broad  policy  issues  are  raised  by  these 
charters,  as  well  as  other  marketplace  innovations, 
that  the  Congress  may  wish  to  debate. 

I  look  forward  to  working  with  Congress  during  this 
moratorium  to  examine  the  full  range  of  changes  in  the 
financial  services  industry,  including  changes  in  the 
savings  and  loan  industry,  changes  in  state  laws  that 
affect  geographic  and  product  restrictions  for  state 
chartered  banks,  and  technological  developments 
that  make  new  financial  products  and  delivery  sys¬ 
tems  possible.  I  hope  that  this  examination  will  result  in 
legislation  to  establish  a  framework  for  broad  financial 
services  deregulation. 

C.  T.  Conover 

The  following  list  shows  pending  non-bank  bank  appli¬ 
cations  not  affected  by  the  moratorium  It  also  lists 
non-bank  banks  approved  by  the  Comptroller  before 
the  moratorium  took  effect.  The  list  does  not  include 
applications  by  an  existing  bank  holding  company  to 
operate  a  trust  bank  or  non-bank  bank  outside  its 
home  state  where  expressly  permitted  by  state  law 
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Open  and  In  Operation 

Fidelity  National  Bank 
Concord,  California 

Valley  National  Bank 
Salinas,  California 

Citizens  National  Bank  of  Tilton 
Tilton,  New  Hampshire 

Colonial  National  Bank 
Wilmington,  Delaware 

Anaheim  National  Bank 
Anaheim,  California 

Wellington  Trust  Company  of  Boston,  N.A. 
Boston,  Massachusetts 

J.  &  W.  Seligman  Trust  Co.,  N.A. 

New  York,  New  York 


Approved  But  Unopened 

Dreyfus  National  Bank 
New  York,  New  York 

Citizens  Fidelity  (Ohio),  N.A. 
Cincinnati,  Ohio 

Western  Family  Bank,  N.A. 
Carlsbad,  California 

National  Trust  Company 
White  Plains,  New  York 

Beneficial  National  Bank  (USA) 
Wilmington,  Delaware 


Accepted  for  Filing — Not  Yet  Decided 

Templeton  Management  &  Trust  Company,  N.A. 
Fort  Lauderdale,  Florida 

Dimension  Bank  of _ , 

National  Association 
(31  de  novo  charters  in  25  states) 

American  Pacific  National 
Bank  and  Trust  Company 
Newport  Beach,  California 

Fidelity  National  Bank  and  Trust  Company 
New  York,  New  York 


U.S.  Trust  Company  of  Florida,  National  Association 
Palm  Beach,  Florida 

American  Investment  Bank,  National  Association 
Salt  Lake  City,  Utah 

First  National  Bank 
Wilmington,  Delaware 

Citizens  National  Bank 
Fairfield,  Connecticut 

Comerica  Bank-Midwest,  National  Association 
Toledo,  Ohio 


Foreign  Lending 

April  7,  1983 

The  Honorable  Jake  Garn 
Chairman 

Committee  on  Banking,  Housing 
and  Urban  Affairs 
United  States  Senate 
Washington,  D  C.  20510 

Dear  Chairman  Garn: 

As  you  know,  the  bank  regulators  have  been  working 
together  to  review  the  regulatory  framework  and  su¬ 
pervisory  approaches  relating  to  foreign  lending  by 
U.S.  banks.  Enclosed  please  find  a  Joint  Memoran¬ 
dum  on  international  lending  which  summarizes  our 
proposals  on  the  subject.  Along  with  the  Joint  Memo¬ 
randum  are  four  appendices  covering  some  topics  in 
greater  detail. 

We  appreciate  the  opportunity  for  public  discussion 
which  Congressional  hearings  on  this  subject  provide, 
and  we  look  forward  to  any  further  consideration  that 
the  Congress  and  other  interested  parties  put  forward. 
We  appreciate  the  urgency  of  action  in  this  area  in 
connection  with  the  IMF  legislation,  and  we  will,  of 
course,  continue  to  work  with  you  in  the  effort  to 
improve  public  policies  on  foreign  lending  by  U.S. 
banks. 

C.  T.  Conover  William  M.  Isaac  Paul  A.  Volcker 

Joint  Memorandum 

Subject:  Program  for  Improved  Supervision  and 
Regulation  of  International  Lending 

In  recent  years,  the  banking  systems  in  the  United 
States  and  abroad  have  extended  large  amounts  of 


50 


credit  to  foreign  borrowers,  including  foreign  govern¬ 
ments.  As  a  result  of  strained  economic  conditions 
worldwide,  a  number  of  countries,  particularly  in  Latin 
America,  have  simultaneously  experienced  reduced 
foreign  exchange  earnings  and  external  financing 
problems,  thus  helping  to  precipitate  problems  in 
servicing  debt  burdens  built  up  over  a  number  of 
years.  As  part  of  the  necessary  readjustment,  many  of 
the  major  borrowers  have  adopted  economic  stabili¬ 
zation  programs  approved  by  the  IMF  and  involving,  in 
addition  to  important  domestic  measures,  both  the 
restructuring  of  existing  bank  credits  and  the  exten¬ 
sion  of  a  limited  amount  of  new  credit.  This  situation 
has  raised  concern  that  there  should  be  in  place 
strengthened  supervisory  and  regulatory  practices 
aimed  at  avoiding  excessive  concentrations  of  credit 
in  foreign  countries. 

In  response  to  these  problems,  the  federal  bank 
regulators  have  reviewed  a  number  of  suggestions  for 
strengthening  supervision  and  regulation  of  United 
States  depository  institutions  engaged  in  foreign  lend¬ 
ing.  Some  foreign  lending  (e.g,  that  to  private  compa¬ 
nies  abroad)  includes  elements  of  credit  risk  analo¬ 
gous  to  domestic  lending — elements  relating  to  the 
capacity  and  willingness  of  borrowers  to  generate 
resources  from  operations  to  repay  debts.  Lending  to 
foreign  governments  (i.e.,  “sovereign  lending"),  while 
not  entirely  free  of  credit  risk,  is  not  subject  to  the 
same  “market  test"  of  potential  insolvency.  However, 
all  foreign  lending  must  take  account  of  risks  not 
present  in  domestic  private  or  public  lending,  that  is 
“transfer  risk. "  Thus,  overall  “country  exposure”  is  also 
a  relevant  concept  for  assessing  the  risks  involved  in 
foreign  lending. 

“Transfer  risk”  means  the  possibility  that  a  borrower 
may  not  be  able  to  maintain  debt  servicing  in  the 
currency  in  which  the  debt  is  to  be  paid  because  of  a 
lack  of  foreign  exchange.  A  bank's  “country  exposure” 
is  defined  as  all  cross-border  and  cross-currency 
claims  and  contingent  claims  on  residents  of  the 
country,  plus  other  credits  guaranteed  by  residents  of 
the  country,  less  credits  guaranteed  by  residents  of 
other  countries  and  net  local  currency  assets  of  the 
bank’s  offices  in  the  country. 

As  a  result  of  our  review  of  the  supervision  and 
regulation  of  foreign  lending,  a  five-point  program  has 
been  developed.  The  objective  of  the  program  is  to 
encourage  prudent  private  decisionmaking  in  foreign 
lending  that  appropriately  recognizes  the  risks  while 
permitting  the  exercise  of  lender  discretion  in  the 
funding  of  creditworthy  borrowers  both  here  and 
abroad.  The  proposed  procedures  reinforce  two  of  the 
basic  principles  of  sound  banking — diversification  of 
risk  and  maintenance  of  adequate  financial  strength  to 


deal  with  unexpected  contingencies.  The  program  will 
help  assure  earlier  recognition  of  potential  internation¬ 
al  payments  problems,  encourage  orderly  responses 
to  these  problems,  and  provide  for  stronger  reserves 
to  meet  adverse  conditions  when  they  infrequently, 
but  inevitably,  arise. 

The  five-point  program  consists  of  the  following  ele¬ 
ments: 

1 .  Strengthening  of  the  existing  program  of  coun¬ 
try  risk  examination  and  evaluation; 

2.  Increased  disclosure  of  banks'  country  expo¬ 
sures; 

3.  A  system  of  special  reserves; 

4.  Supervisory  rules  for  accounting  for  fees;  and 

5.  Strengthening  international  cooperation  with 
foreign  banking  regulators  and  through  the 
International  Monetary  Fund. 

The  program  constitutes  an  integrated  package — 
none  of  the  elements  alone  could  accomplish  the 
intended  objectives.  This  memorandum  summarizes 
the  principal  aspects  of  the  five  points.  Separate 
appendices  have  been  attached  providing  elabora¬ 
tion  for  some  of  them. 

This  program  has  been  designed  to  create  incentives 
for  prudent  lending  but  without  establishing  arbitrary 
obstacles  to  international  capital  movements  or  pre¬ 
venting  the  continuation  of  credit  flows  to  creditworthy 
borrowers.  Depending  upon  particular  circumstances, 
continued  capital  flows  to  basically  creditworthy  coun¬ 
tries  in  current  strained  economic  conditions  remains 
appropriate — especially  in  the  context  of  IMF-ap¬ 
proved  economic  stabilization  programs— in  order  to 
encourage  appropriate  adjustment  by  borrowers  to 
their  problems,  to  maintain  their  capacity  to  service 
their  outstanding  debt,  and  therefore  to  preserve  the 
integrity  of  existing  bank  assets.  These  considerations 
are,  of  course,  not  unique  to  international  lending,  but 
the  scale  of  the  lending  to  particular  foreign  borrowers 
means  that  broader  considerations  of  the  stability  of 
the  international  financial  and  economic  system  are  at 
stake  as  well;  this  fact  is  reflected  in  the  role  of  the  IMF 
and  other  official  lending  The  five-point  program  set 
forth  in  looking  toward  the  future  is  designed  to 
recognize  these  circumstances. 

1.  Strengthening  of  Country  Risk  Examination  and 
Evaluation 

As  a  first  step,  the  federal  banking  regulators  intend  to 
strengthen  their  present  program  of  country  risk  ex¬ 
amination  and  evaluation  basically  established  in  its 
present  form  in  1979  Our  review  of  the  operation  of 
this  system  indicates  that  increases  in  banks'  country 
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exposure  have  not  in  all  cases  been  brought  to  the 
attention  of  high  level  management  as  explicitly  and 
forcefully  as  they  probably  should  have  been.  This 
procedure  can  be  made  more  effective  by  establish¬ 
ing  clearer  guidelines  for  examiners  in  formulating 
exposure  warnings  and  for  assuring  that  these  warn¬ 
ings  are  considered  at  the  policymaking  level  within 
bank  management.  Its  more  effective  use  should  help 
to  avoid  risk  concentration  and  to  increase  risk  diversi¬ 
fication. 

As  a  separate  part  of  country  risk  examination  and 
evaluation,  the  federal  banking  regulators  will  also 
analyze  a  bank’s  capital  adequacy  in  relationship  to 
the  level  of  diversification  of  the  bank's  international 
portfolio.  Those  institutions  with  relatively  large  con¬ 
centrations  of  credit  in  particular  countries  will  be 
expected  to  maintain  generally  higher  overall  capital 
ratios  than  those  institutions  that  are  well  diversified. 
As  part  of  this  process,  the  banking  regulators  will 
further  develop,  as  a  reference  point,  standards  for 
country  exposure  concentration  as  it  relates  to  capital 
adequacy  Because  banks  vary  in  their  current  capital 
positions  and  other  elements  of  risk  exposure,  the 
implications  for  the  capital  adequacy  of  any  particular 
bank  would  have  to  be  evaluated  on  a  case-by-case 
basis. 

In  general,  the  characteristics  of  a  bank’s  country 
exposure  will  be  considered  a  factor  to  be  weighed  in 
the  application  of  the  capital  adequacy  guidelines 
used  by  the  federal  banking  agencies.  Thus,  recom¬ 
mendations  on  capital  levels  as  a  function  of  country 
exposure  concentrations  will  form  an  integral  part  of 
the  overall  supervision  and  regulation  process.  In 
accordance  with  their  recommendations  in  this  re¬ 
gard,  the  banking  regulators  will  expect  appropriate 
corrective  action  as  necessary  to  conform  to  safe  and 
sound  banking  practices,  taking  full  account  of  the 
need  for  flexibility  in  some  circumstances  for  respond¬ 
ing  to  needs  for  additional  credit  as  part  of  well- 
considered  adjustment  programs. 

Additional  details  on  the  federal  bank  regulators'  de¬ 
velopment  of  procedures  to  strengthen  the  supervi¬ 
sion  of  country  risk  are  contained  in  Appendix  A. 

2.  Additional  Disclosure 

Experience  suggests  that  the  identification  of  in¬ 
creased  country  exposure  and  transfer  risk  based  on 
a  subjective  analysis  of  economic  factors,  particularly 
in  cases  of  larger  countries,  may  not  always  take  place 
at  a  sufficiently  early  stage  so  as  to  make  adjustment 
in  banks’  lending  feasible  without  jeopardizing  service 
of  existing  debts  or.  indeed,  disruptions  of  the  finan¬ 
cial  system  more  generally  Disclosure  triggered  by 
subjective  risk  evaluation  may  aggravate  the  problem 


However,  more  routine  disclosure,  centered  around 
the  concept  of  concentration,  may  strengthen  other 
approaches,  helping  to  bring  appropriate  market¬ 
place  discipline  to  bear  on  lending  decisions. 

Depositors  and  investors,  through  their  individual 
decisions,  will  have  the  information  to  assess  better 
the  prudence  of  foreign  lending  and  require  greater 
risk  diversification  and  adequate  reserves  as  the  con¬ 
dition  for  their  increased  deposits  and  investments  in 
banks'  equity  and  other  securities.  Banks  will  need  to 
be  prepared  to  defend  policies  leading  to  large  and 
concentrated  country  exposure  as  a  consequence  of 
their  continuing  reporting  requirements,  and  indeed 
considerable  movement  has  been  made  in  that  direc¬ 
tion  by  some  institutions.  The  best  current  practice 
should  be  made  more  uniform.  To  that  end,  individual 
banks  should  make  public  disclosure  of  all  concentra¬ 
tions  of  country  exposure  that  are  material. 

Another  step  toward  better  analysis  of  developing 
trends  in  international  lending  is  more  frequent  and 
earlier  availability  of  aggregate  data.  To  this  end, 
reports  on  material  country  exposure  should  be  sub¬ 
mitted  to  the  banking  supervisors  quarterly,  instead  of 
semiannually  as  at  present.  In  this  connection,  the 
banking  supervisors  will  require  that  the  reports  be 
submitted  more  promptly  than  in  the  past  so  that  the 
aggregate  information  on  lending  by  U.S.  banks  can 
be  made  available  to  the  public  on  a  more  current 
basis. 

Additional  details  on  the  proposed  reporting  and 
disclosure  requirements  are  contained  in  Appendix  B. 

3.  Special  Reserves 

Another  incentive  for  risk  diversification  and  increased 
financial  strength  can  be  created  through  establish¬ 
ment  of  a  system  of  provisioning  against  certain 
country  exposures.  When  a  borrower  has  been  unable 
to  service  its  debts  over  a  protracted  period  of  time, 
whether  or  not  that  borrower  is  a  sovereign,  it  is 
appropriate  to  recognize  the  risks  and  the  diminished 
quality  of  the  assets  represented  by  these  loans. 
Indeed,  to  the  extent  interest  has  not  been  paid,  that 
by  itself  diminishes  the  value  of  the  underlying  asset. 

It  is  prudent  that  the  lending  institutions  establish 
specific  provisions  against  such  assets  in  order  to 
reflect  more  accurately  the  current  condition  of  the 
asset.  Although  some  banks  now  make  reserve  provi¬ 
sions  for  such  purposes,  this  approach  should  be 
more  systematic.  Such  provisions  would  be  deducted 
from  current  earnings  and,  to  the  extent  required  by 
regulation,  would  not  be  included  in  capital  for  regula¬ 
tory  and  accounting  purposes.  The  prospective  re¬ 
quirement  for  reserving,  with  its  attendant  bottom-line 
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earnings  impact,  should  act  as  a  cautionary  element 
when  the  initial  decision  to  lend  is  being  made.  Such 
reserve  provisions  would  not  apply  to  lending  to  a 
country  where  the  terms  of  any  restructuring  of  debt 
were  being  met,  where  interest  payments  were  being 
made  and  where  the  borrowing  country  is  complying 
with  the  terms  of  an  IMF-approved  stabilization  pro¬ 
gram. 

Appendix  C  contains  additional  details  on  the  pro¬ 
posed  reserve  provisioning  for  credits  to  countries 
with  severe  and  protracted  debt  servicing  problems. 

4.  Accounting  For  Fees 

This  program  element  would  establish  rules  for  ac¬ 
counting  for  fees  charged  in  connection  with  interna¬ 
tional  lending.  Some  concern  has  been  expressed 
that  so-called  front-end  fees,  when  taken  into  income 
in  the  quarter  or  year  in  which  they  are  charged, 
provide  an  added  incentive  to  seek  out  international 
loans  in  order  to  boost  earnings  immediately  and, 
once  this  has  occurred,  to  sustain  past  earnings 
levels.  The  general  practice  in  the  industry  is,  appar¬ 
ently,  to  treat  a  portion  of  these  loan  fees — that  part 
which  is  paid  to  all  participating  lenders — as  interest 
to  be  taken  into  earnings  over  the  maturity  of  the  credit 
and  the  remainder — syndication  fees — as  current  in¬ 
come.  Flowever,  specific  practice  apparently  varies, 
and  the  more  conservative  practices  may  not  prevail 
generally.  Therefore,  it  would  be  desirable  to  assure 
uniform  rules  so  that  artificial  incentives  are  not  creat¬ 
ed  for  foreign  lending.  To  this  end,  the  regulators  are 
prepared  to  establish  rules  to  require  that  front-end 
fees  be  treated  as  interest  except  when  they  are 
identifiable  as  reimbursement  of  direct  costs. 

Appendix  D  contains  an  analysis  of  accounting  for 
fees  on  syndicated  international  credits  and  an  expla¬ 
nation  of  the  proposed  guidelines  for  such  fees. 

5.  International  Cooperation 

Present  problems  in  foreign  lending  are  international 
in  scope,  and  an  effective  program  for  limiting  the 
potential  scope  for  such  problems  in  the  future  must 
be  coordinated  with  bank  supervisors  abroad  and  with 
the  activities  and  operations  of  the  International  Mone¬ 
tary  Fund. 

Coordination  with  overseas  bank  supervisors  can  help 
to  avoid  competitive  inequalities,  to  assure  equal 
treatment  of  lenders  and  borrowers,  and  to  reinforce 
the  effectiveness  of  U  S.  programs.  The  bank  regula¬ 
tory  agencies  will  seek  understandings  with  foreign 
bank  authorities  to  help  achieve  the  objectives  of  risk 
diversification  and  strengthened  financial  condition 
that  we  have  set  for  ourselves. 


Similarly,  the  IMF  can  play  a  major  role,  particularly 
with  borrowers,  in  avoiding  situations  involving  exces¬ 
sive  build-ups  of  credit,  especially  short-term  credit 
We  intend  to  work  in  the  following  areas  to  improve 
information  flows  and  to  ensure  a  more  effective  IMF 
surveillance  process: 

1  In  its  consultations  with  member  governments 
on  their  economic  policies,  the  Fund  should 
intensify  its  examination  of  the  trend  and  vol¬ 
ume  of  external  indebtedness  of  private  and 
public  borrowers  in  the  member  country  and 
comment  to  the  country  and  in  its  reports  to  the 
Executive  Board  on  such  borrowing  from  the 
viewpoint  of  its  contribution  to  the  economic 
stability  of  the  borrower.  The  IMF  might  also 
consider  the  extent  or  form  that  these  com¬ 
ments  might  be  made  available  to  the  interna¬ 
tional  banking  community  and  the  public. 

2.  As  part  of  any  member's  stabilization  program 
approved  by  the  IMF,  the  Fund  should  place 
limits  on  public  sector  external  short-  and  long¬ 
term  borrowing. 

3.  As  a  part  of  its  Annual  Report,  and  at  such 
times  as  it  may  consider  desirable,  the  Fund 
should  publish  information  on  the  trend  and 
volume  of  international  lending  in  the  aggre¬ 
gate  as  it  affects  the  economic  situation  of 
lenders,  borrowers  and  the  smooth  functioning 
of  the  international  financial  system. 

Consideration  of  Lending  Limits 

The  foregoing  program  does  not  include  the  establish¬ 
ment  of  country  lending  limits.  It  was  concluded  that 
lending  limits  based  upon  objective  criteria  are  likely 
to  be  too  rigid.  Such  limits  would  fail  to  distinguish 
between  countries  capable  of  carrying  substantial 
debt  without  significant  transfer  risk  and  countries 
where  smaller  amounts  of  debt  still  raise  large  transfer 
risk  problems.  On  the  other  hand,  lending  limits  based 
on  subjective  judgments  that  change  over  time  are 
likely  to  have  capricious  and  abrupt  effects  on  flows  of 
credit,  imply  a  degree  of  foresight  on  the  part  of  the 
regulators  that  may  not  be  realistic,  and  be  difficult  to 
administer  fairly  while  avoiding  political  complications 
Finally,  in  view  of  the  substantial  exposures  already 
incurred,  a  program  of  lending  limits  would  not  be 
workable  except  with  a  very  long  transition  period  that 
would  tend  to  vitiate  its  credibility. 

The  problem  that  is  before  the  international  financial 
community  today  is  one  of  maintaining  a  reasonable 
flow  of  international  credit  to  allow  time  for  orderly 
adjustment.  As  for  the  future,  as  levels  of  exposure 
decrease  over  time,  the  program  of  intensified  regula 
tory  surveillance  and  evaluation  of  country  exposures 
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additional  disclosure,  special  reserves,  rules  for  fee 
accounting,  and  improved  international  cooperation 
should  prove  sufficient  to  deal  with  build-ups  of  con¬ 
centrations  of  international  credit  that  might  threaten  a 
sound  banking  system. 

Implementation  Authority 

The  bank  regulatory  agencies'  authority  to  define  and 
prevent  unsafe  and  unsound  banking  practices  under 
their  enabling  statutes  and  the  Financial  Institutions 
Supervisory  Act  of  1966  could  be  used  to  implement 
the  program  outlined  above  insofar  as  they  require 
regulatory  action.  A  number  of  similar  measures  have 
been  taken  in  the  past  utilizing  this  authority  and  the 
courts  have  generally  sustained  the  banking  agency 
actions.  To  be  effective,  the  banking  agencies  must 
demonstrate  a  clear  link  between  the  established 
prudential  practice  and  the  safety  and  soundness  of 
depository  institutions — a  relationship  that  past  experi¬ 
ence  indicates  can  be  established  in  the  area  of 
international  lending.  In  view  of  the  existence  of  this 
authority  it  would  not  be  desirable  to  establish  rigid  or 
inconsistent  legislative  rules  that  could  limit  the  ability 
of  the  banking  regulators  to  adapt  the  program  as  they 
gain  experience  with  its  implementation  and  could 
have  the  unwarranted  and  unintended  effect  of  dis¬ 
couraging  the  international  lending  necessary  to  sup¬ 
port  world  trade  and  economic  recovery. 

Appendix  A 

Proposed  Revisions  to  Examination 
Procedures  to  Strengthen 
Supervision  of  Country  Risk 

In  1979,  the  bank  regulatory  agencies  put  in  place 
new  examination  procedures  for  supervising  country 
risk  in  U.S.  bank  portfolios.  In  retrospect,  it  is  clear  that 
these  procedures  did  not  have  sufficient  impact  to 
temper  adequately  the  buildup  of  concentrations  of 
credit  to  foreign  countries  that  were  potentially  vulner¬ 
able  to  external  debt  service  problems.  The  proposed 
changes  are  designed  to  integrate  more  fully  country 
risk  considerations  into  the  examiners'  overall  rating  of 
the  condition  of  a  bank,  to  identify  problem  credits  at 
an  earlier  stage,  to  include  more  specifically  transfer 
risk  in  the  analysis  of  the  adequacy  of  a  bank's  capital, 
and  to  improve  the  presentation  to  a  bank’s  manage¬ 
ment  and  directors  of  concerns  of  the  banking  agen¬ 
cies  about  large  concentrations  of  country  exposure. 

Changes  would  be  made  along  the  following  lines: 

(1)  New  categories  will  be  employed  for  identify¬ 
ing  credits  that  are  not  performing  because  of 
a  country's  debt  service  problems  These 
categories  will  replace  the  traditional  classifi¬ 


cation  categories  originally  designed  for  eval¬ 
uating  commercial  risk,  but  also  currently 
used  for  transfer  risk,  and  would  more  clearly 
reflect  the  types  of  problems  that  arise  due  to 
transfer  risk. 

(2)  Credits  in  these  new  categories  will  be  fac¬ 
tored  into  the  agencies’  evaluation  of  a  bank's 
asset  quality  and  other  measures  of  financial 
soundness. 

(3)  Examiners  will  be  required,  under  guidelines 
to  be  developed,  to  highlight  certain  large 
concentrations  of  credit  in  the  examination 
report  and  in  communications  with  the  bank's 
directors. 

(4)  Concentrations  of  country  exposure  subject  to 
comment  will  be  factored  into  the  evaluation  of 
a  bank’s  capital  adequacy.  Banks  with  large 
concentrations  of  country  exposure  will  be 
expected  to  have  extra  capital  to  support 
those  exposures. 

(5)  Bank  managements  will  be  expected  to  make 
systematic  reports  to  their  boards  of  directors 
on  country  exposures  and  country  conditions. 

New  Categories  for  Reflecting  Credits  Adversely 
Affected  by  Transfer  Risk 

The  traditional  categories  that  were  originally  de¬ 
signed  for  evaluating  commercial  risk,  i.e.,  substan¬ 
dard  and  doubtful,  have  not  proved  suitable  for  evalu¬ 
ating  transfer  risk.  The  following  categories  are  de¬ 
signed  to  reflect  more  closely  the  types  of  problems 
that  arise  due  to  transfer  risk. 

The  new  categories  and  the  definitions  for  each  are: 

Loss — Indebtedness  considered  uncollectible 
and  of  such  little  value  that  its  continuance  as  a 
bankable  asset  is  not  warranted — for  example, 
repudiated  debt.  Such  indebtedness  shall  be 
charged  off  and  no  longer  be  carried  on  the  books 
of  the  bank. 

Reservable — This  classification  would  apply  when 
a  country  had  demonstrated  protracted  debt  ser¬ 
vice  problems.  Evidence  to  that  effect  would  in¬ 
clude  such  factors  as  (a)  full  interest  payments  on 
indebtedness  to  banks  had  not  been  made  for 
more  than  6  months,  (b)  the  terms  of  restructured 
indebtedness  had  not  been  met  for  over  1  year, 
(c)  IMF  or  other  suitable  adjustment  programs  had 
not  been  complied  with  and  there  is  no  immediate 
prospect  for  such  compliance,  or  (d)  no  definite 
prospects  exist  for  the  orderly  restoration  of  debt 
service  in  the  near  future. 

Debt  Service  Impaired — This  classification  would 
apply  when  (a)  a  country  has  been  unable  to  meet 
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its  external  debt  service  obligations  and  it  has  not 
yet  adopted  viable  policies  for  restoring  its  debt 
service  capabilities  (or  is  not  in  the  process  of 
doing  so),  but  is  generally  making  required  inter¬ 
est  payment,  (b)  there  is  no  evidence  that  the 
country  will  be  able  to  negotiate  a  successful 
rescheduling  with  its  creditors  in  the  near  future, 
and  (c)  the  country  has  not  adopted  an  IMF  or 
other  suitable  economic  adjustment  program  or  is 
not  adhering  adequately  to  such  a  program. 

Other  Changes  in  Supervisory  Procedures 

The  other  changes  under  active  consideration  to 
strengthen  supervisory  procedures  on  international 
lending  are:  (1)  the  incorporation  into  a  bank's  asset 
quality  rating  of  credits  that  fall  within  the  categories 
just  described:  (2)  the  more  forceful  conveyance  in 
examination  reports  of  concentrations  of  exposure; 
and  of  credits  to  countries  currently  experiencing 
liquidity  difficulties  that  have  adjustment  programs  in 
place;  and  (3)  the  inclusion  of  concentrations  of  coun¬ 
try  exposure  in  the  assessment  of  capital  adequacy. 

Implementation  of  these  changes  is  complex  and 
requires  consideration  of  many  technical  factors.  De¬ 
tails  of  these  changes,  including  the  criteria  to  be 
employed  and  the  guidelines  to  be  followed,  are  as  a 
result  still  being  developed  and  refined  by  the  banking 
agencies.  In  addition,  supervisory  policies  are  being 
developed  to  insure  that  boards  of  directors  are 
adequately  reviewing  and  more  fully  supervising  the 
international  lending  policies  and  decisions  of  their 
banks. 


Appendix  B 

Reporting  and  Proposed  Disclosure  of 
Country  Exposure 

Reporting 

The  federal  banking  agencies  have  required  U  S. 
banks  since  1977  to  file  a  Country  Exposure  Report 
semiannually  for  federal  supervisory  purposes  This 
report,  which  is  published  in  aggregate,  has  proved  to 
be  very  useful  both  for  the  bank  supervisors  and  the 
banks  themselves.  Other  countries  have  used  it  as  a 
model  for  their  own  consolidated  reporting  systems  for 
the  country  exposure  of  their  banks.  The  growth  of 
international  lending  and  the  increased  number  of 
short-term  international  liquidity  problems  suggests 
the  desirability  of  more  frequent  reporting  for  supervi¬ 
sory  purposes.  Therefore,  the  federal  banking  agen¬ 
cies  propose  to  require  U  S.  banks  to  file  the  Country 
Exposure  Report  quarterly  rather  than  semiannually, 
and  on  a  tighter  time  schedule  than  is  now  required 


The  aggregate  data  would  continue  to  be  published 
by  the  supervisors. 

Disclosure 

Disclosures  of  concentration  of  country  exposure  in 
U.S.  banks  need  to  be  more  uniform,  complete  and 
timely.  To  this  end,  the  Country  Exposure  Report 
(FFIEC  Form  009)  would  be  amended  to  include  a 
disclosure  section  which  the  agencies  would  make 
available  on  request.  The  disclosure  section  would 
indicate  concentrations  of  country  risk.  Country  expo¬ 
sures  exceeding  1  percent  of  a  bank's  total  assets 
would  be  profiled  to  detail  risk.  The  profile  would  show 
exposure  on  a  gross  basis  and  adjusted  for  third- 
country  guarantees  and  would  show  the  exposure  by 
sector  and  maturities.  Country  exposures  between 
three  quarters  and  1  percent  of  a  bank’s  total  assets 
would  also  be  indicated,  but  not  profiled. 


Appendix  C 

Proposed  Reserve  Provisioning  for  Credits 
to  Countries  with  Severe  and  Protracted 
Debt  Servicing  Problems 

Background 

As  part  of  the  review  of  their  procedures  for  supervis¬ 
ing  transfer  risk  in  U.S.  banks,  the  bank  regulatory 
agencies  have  examined  the  methods  used  by  banks 
to  account  for  loans  to  countries  with  severe  and 
protracted  external  payments  problems.  In  the  opinion 
of  the  agencies,  present  procedures  do  not  always 
reflect  the  reduced  quality  of  the  credits  to  such 
countries  and  there  is  no  uniformity  among  banks  in 
their  accounting  for  these  credits. 

Under  current  procedures,  banks  are  required  to 
review  their  credits  to  determine  whether  all  or  parts  of 
particular  loans  should  be  declared  “loss"  and 
charged  off  or  whether  additional  provisions  should  be 
made  to  the  allowance  for  possible  loan  losses  in  light 
of  such  credits.  This  process  has  not  worked  well  for 
credits  that  have  been  adversely  affected  due  to 
country  risk  In  part,  this  has  been  because  countries, 
unlike  companies,  do  not  declare  bankruptcy  and 
there  are  no  established  liquidation  procedures  to 
provide  a  valuation  basis  for  such  credits.  Although 
some  banks  have  made  special  provisions  to  the 
allowance  for  possible  loan  losses  because  of  such 
credits,  the  treatment  among  banks  has  been  uneven, 
indicating  the  need  for  a  more  systematic  approach 

Even  though  credits  to  a  country,  absent  repudiation, 
are  not  “loss"  in  the  traditional  sense,  transfer  risk 
problems  can  seriously  impair  the  liquidity  and  earn 
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ing  power  of  an  asset.  Indeed,  to  the  extent  interest 
has  not  been  paid  that,  by  itself,  diminishes  the  value 
of  the  underlying  asset.  The  bank  regulatory  agencies 
believe  that  when  the  servicing  of  bank  credits  has 
been  adversely  affected  over  a  protracted  period  of 
time  due  to  a  country’s  inability  or  unwillingness  to 
service  its  international  debts,  the  net  carrying  value  of 
the  affected  assets  should  be  adjusted  in  a  bank's 
financial  statements  through  charges  to  earnings  and 
balance  sheet  provisions. 

Since  present  procedures  seem  inadequate  in  this 
regard,  the  agencies  propose  to  require  banks  to 
make  special  allocated  provisions  against  certain  as¬ 
sets  that  are  found  to  be  severely  affected  by  transfer 
risk  problems.  The  “allocated  transfer  risk  provisions” 
(ATRP)  would  be  separate  from  the  general  allowance 
for  loan  losses  and  would  not  be  regarded  as  capital 
by  the  agencies.  The  reserves  would  be  established 
by  a  provision  against  income.  In  the  alternative,  a 
bank  would  have  the  option  to  write  off  all  or  part  of  the 
loans  that  are  subject  to  the  special  reserves  and, 
consequently,  reduce  the  amount  of  special  provi¬ 
sions  and  reserve  balances  that  would  otherwise  be 
required. 

In  connection  with  consideration  of  the  special  allocat¬ 
ed  provision  proposal,  the  bank  regulatory  agencies 
also  reviewed  the  agreement  in  1978  for  the  examina¬ 
tion  of  transfer  risk  in  U.S.  banks.  This  agreement 
created  an  interagency  committee,  the  Interagency 
Country  Exposure  Review  Committee  (ICERC),  to  de¬ 
termine  when  assets  should  be  classified  due  to 
transfer  risk,  and  it  provided  guidelines  to  be  followed 
in  making  those  determinations.  Experience  in  apply¬ 
ing  the  procedures  indicates  a  need  to  clarify  and 
revise  the  categories  and  definitions  used  to  identify 
credits  adversely  affected  by  transfer  risk.  The  desig¬ 
nation  of  assets  experiencing  debt  service  problems 
as  “substandard”  and  “doubtful”  will  no  longer  be 
used  in  characterizing  credit  problems  due  to  transfer 
risk  New  designations  to  be  used  include  a  category 
termed  “reservable."  A  “reservable”  categorization 
would  trigger  the  requirement  for  the  ATRP 

A  new  provision”  item  would  be  added  to  the  balance 
sheet  The  amount  of  the  reserve  item  would  be 
deducted  from  “gross  loans”  to  arrive  at  “net  loans.” 
The  reserve  would  be  created  by  a  charge  (“provi¬ 
sion”)  against  income. 

Proposed  Procedures  for  Provisions  on  Credits  to 
Countries  Categorized  as  “Reservable” 

1  The  new  category  reservable”  adopted  by  the 
banking  agencies  is  defined  as  follows:  A  “reserva- 
ble’  categorization  is  warranted  when  a  country  has 
demonstrated  protracted  debt  service  problems.  Evi¬ 


dence  to  that  effect  would  include  such  factors  as  (a) 
full  interest  payments  on  indebtedness  to  banks  had 
not  been  made  for  more  than  6  months,  (b)  the  terms 
of  restructured  indebtedness  had  not  been  met  for 
over  1  year,  (c)  IMF  or  other  suitable  adjustment 
programs  had  not  been  complied  with  and  there  is  no 
immediate  prospect  for  such  compliance,  or  (d)  no 
definite  prospects  exist  for  the  orderly  restoration  of 
debt  service  in  the  near  future. 

2.  An  Allocated  Transfer  Risk  Provision  (ATRP)  is 
required  for  assets  categorized  as  “reservable.”  The 
provisions  are  to  be  established  by  a  charge  to 
earnings.  The  ATRP  is  to  be  separate  from  the  general 
Allowance  for  Possible  Loan  Losses  and  will  not  be 
included  as  part  of  the  bank’s  capital  funds. 

3.  No  ATRP  provisions  are  required  if  the  bank  has 
already  written  down  the  credit  by  the  requisite 
amount. 

4.  Senior  executives  of  the  OCC,  FRB  and  FDIC  will 
jointly  determine  the  amount  and  timing  of  the  provi¬ 
sions  after  reviewing  the  report  of  the  ICERC  on  the 
"reservable”  categorization.  The  initial  provision  will 
normally  be  10  percent.  The  transfer  risk  will  be 
reviewed  annually.  Depending  on  the  circumstances, 
additional  reserves  may  be  required.  Additional  provi¬ 
sions,  if  warranted,  will  normally  be  in  15  percent 
increments. 

5.  The  ATRP  may  be  reversed  when  a  credit  is  no 
longer  categorized  as  being  adversely  affected  by 
transfer  risk. 

6.  Any  payment  of  interest  on  credits  categorized 
“reservable”  should  be  applied  to  reduce  principal  (or 
credited  to  ATRP)  and  not  credited  to  income.  The 
amount  of  the  mandated  ATRP  may  be  reduced  by  the 
amount  of  any  interest  previously  applied  to  principal 

Appendix  D 

Proposed  Supervisory  Guidelines  for 
Accounting  for  Fees  on  Syndicated 
International  Credits 

Description  of  types  of  fees  and  recent  practices 

In  addition  to  the  stated  interest  on  international  syndi¬ 
cated1  loans  (including  stated  interest  adjustments  for 
late  payments),  banks  often  require  payment  of  cer¬ 
tain  fees  in  connection  with  these  credits.  These  fees 


’  '  Syndication'  is  the  process  of  arranging  a  Multi-bank  Credit 
Facility  and  is  characterized  by  the  formation  of  a  Management 
Group,  assumption  of  "Underwriting  Commitments"  and  participa 
tion  of  various  Lending  Banks 
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are  identified  by  a  variety  of  terms,  and  are  intended 
for  a  variety  of  purposes:  for  example,  a  flat  fee  added 
specifically  to  increase  the  yield  of  the  loan;  a  fee 
designed  to  cover  costs  associated  with  syndicating  a 
loan  (e  g.,  for  structuring  and  negotiating  a  loan  pack¬ 
age,  underwriting  a  syndicated  loan,  advising  the 
borrower);  a  fee  to  cover  the  costs  of  committing  funds 
on  the  prescribed  terms  for  a  fixed  period  of  time;  or  a 
fee  for  serving  as  agent  in  administering  a  syndicated 
credit.  In  addition,  banks  frequently  provide  in  the  loan 
agreement  that  the  managing  bank(s)  is  to  be  reim¬ 
bursed  for  all  out-of-pocket  expenses  incidental  to  the 
arrangement  of  a  credit  facility,  as  well  as  collection  or 
enforcement  costs.  (A  glossary  of  terminology  and 
description  of  the  principal  fees  associated  with  the 
extension  of  international  credits  by  commercial  banks 
is  attached.) 

A  survey  of  a  sample  of  international  syndicated  loan 
agreements,  concluded  between  1978  and  1983,  for 
borrowers  in  those  countries  recently  experiencing 
balance  of  payments  difficulties  indicates  the  follow¬ 
ing: 

•  Over  this  period,  commitment  fees  have  ranged 
generally  between  1/4  to  1/2  percent  on  the 
undrawn  amounts  of  the  loan  during  the  avail¬ 
ability  period  Agency  fees  have  varied  for  ex¬ 
ample  from  $7,500  per  year  to  $300,000,  with 
the  variations  perhaps  related  to  the  size  and 
complexity  of  the  loans.  Practically  all  the  agree¬ 
ments  surveyed  had  detailed  provisions  relating 
to  reimbursement  of  expenses. 

•  The  stated  interest  rates  on  the  loans  surveyed 
by  and  large  ranged  around  1  percent  to  1-5/8 
percent  above  LIBOR,  with  only  a  few  notable 
exceptions. 

•  Management  and  other  front-end  fees  were  un¬ 
stated  in  the  loan  documents  in  the  majority  of 
cases,  with  the  fees  established  by  a  side 
agreement.  It  is  not  clear  the  extent  to  which 
these  fees  are  disclosed  to  other  participants  in 
the  syndicate.  Where  the  front-end  fees  were 
stated,  they  ranged  from  3/4  percent  to  1-1/2 
percent. 


Current  accounting  rules  and  practices  applicable  to 
nonrefundable  fees 

We  understand  that  there  are  differences  in  the  man¬ 
ner  in  which  banks  account  for  the  nonrefundable  fees 
associated  with  international  loans.  The  major  differ¬ 
ence  is  the  extent  to  which  the  fees  are  amortized  over 
the  life  of  the  loan,  as  an  adjustment  to  the  interest 
yield  on  the  loan,  or  instead  are  taken  into  income  at 
the  time  the  fees  are  received.  Currently,  neither 


generally  accepted  accounting  principles  nor  regula¬ 
tory  policy  definitively  specify  the  manner  in  which  fee 
income  to  the  bank  should  be  recognized 

Existing  guidance  on  the  timing  of  recognition  of 
revenues  is  provided  in  Accounting  Principles  Board 
(APB)  Statement  No.  4,  Basic  Concepts  and  Account¬ 
ing  Principles  Underlying  Financial  Statements  of  Bus¬ 
iness  Enterprises  that  states  the  following  realization 
principle: 

Revenue  from  services  rendered  is  recognized 
under  this  principle  when  services  have  been 
performed  and  are  billable.  Revenue  from  permit¬ 
ting  others  to  use  enterprise  resources,  such  as 
interest,  rent,  and  royalties  is  also  governed  by  the 
realization  principle.  Revenue  of  this  type  is  rec¬ 
ognized  as  time  passes  or  as  the  resources  are 
used. 

Thus,  under  these  accounting  principles,  each  activity 
for  which  nonrefundable  fees  are  received  must  be 
analyzed  to  consider  whether  the  activity  provides 
services  and  constitutes  a  separate  earning  process 
or  is  an  integral  part  of  the  entity's  central  operations. 

The  American  Institute  of  Certified  Public  Accountants 
(AICPA)  Industry  Audit  Guide,  Audits  of  Banks  ("Bank 
Audit  Guide”)  (1983)  at  pages  52-55,  provides  very 
general  guidance  as  to  accounting  recognition  of  fees 
As  to  commitment  fees,  the  Bank  Audit  Guide  in  part 
states: 

"Banks  have  recorded  income  from  commitment 
fees  in  a  variety  of  ways  including  recognition: 

(a)  in  full  when  received. 

(b)  when  the  commitment  period  has  expired  or 
the  loan  has  been  drawn  down. 

(c)  ratably  over  the  commitment  period. 

(d)  ratably  over  the  combined  commitment  and 
loan  period 

"The  accounting  for  recognition  of  income  from 
commitment  fees  should  be  based  on  the  nature 
and  substance  of  the  transactions.  However,  a 
bank's  method  of  accounting  should  ensure  that 
any  income  that  represents  an  adjustment  to  the 
interest  yield  is  deferred  until  the  loan  is  drawn 
down  and  then  amortized  over  the  expected  life  of 
the  loan  in  relation  to  the  outstanding  balance 

"Fees  representing  compensation  for  a  binding 
commitment  or  for  rendering  a  service  in  issuing 
the  commitment  should  be  deferred  and  amor¬ 
tized  over  the  commitment  period  using  the 
straight-line  method  ' 
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The  Guide  does  not  directly  address  questions  of 
front-end  fees  in  syndicated  international  credits,  but 
discusses  origination  fees"  as  follows: 

Banks  also  receive  fees  for  originating  loans  in- 
house.  The  normal  origination  fee  (generally  re¬ 
ferred  to  as  points)  is  essentially  a  reimbursement 
for  the  expenses  of  the  underwriting  process,  that 
is,  processing  the  loan  application,  reviewing  le¬ 
gal  title  to  the  collateral,  obtaining  appraisals,  and 
other  procedures.  Origination  fees,  to  the  extent 
they  are  a  reimbursement  for  such  costs,  should 
be  recognized  as  income  at  the  time  of  loan 
closing  Loan  origination  fees  that  are  not  reim¬ 
bursements  of  such  costs  should  be  amortized  to 
income  over  the  expected  loan  period  by  applica¬ 
tion  of  the  interest  method.” 

Thus,  existing  accounting  principles  allow  for  a  sub¬ 
stantial  exercise  of  discretion  and  so  disparity  in 
practice  for  accounting  for  front-end  and  other  fees 
associated  with  syndicated  international  credits.  In¬ 
deed,  the  accounting  profession  has  recognized  that 
clearer  guidance  is  needed  with  respect  to  account¬ 
ing  for  nonrefundable  fees  by  financial  institutions  on 
all  forms  of  credits.  The  AICPA  has,  for  this  reason, 
formed  a  task  force  to  prepare  an  issues  paper 
addressing  the  diversity  in  accounting  practice.  The 
study  has  been  underway  for  several  months  and  no 
recommendations  have  as  yet  been  made. 

Proposed  supervisory  guidelines  for  accounting  for 
fees  on  syndicated  international  credits 

There  has  developed  an  increased  use  of  fees  to 
cover  a  number  of  different  purposes  including  addi¬ 
tions  to  the  yield  of  international  syndicated  credits.  In 
view  of  the  present  diversity  in  accounting  practice  as 
to  those  fees  among  banks,  and  paucity  of  definitive 
guidance  as  to  the  appropriate  accounting  for  the 
wide  range  of  fees  that  has  developed,  the  federal 
bank  regulatory  agencies  consider  that  to  achieve 
conformity  and  uniformity  in  accounting  for  fees  the 
following  guidelines  should  be  established. 

Proposed  Guidelines 

1  Front-end  fees  in  most  instances  represent  an 
adjustment  to  the  interest  yield  and  shall  be  deferred 
until  the  loan  is  issued,  and  then  amortized  over  the 
expected  life  of  the  loan  in  relation  to  the  outstanding 
loan  balance  using  the  interest  method.  Front-end 
fees,  or  the  portion  thereof,  that  are  identifiable  as 
reimbursement  of  direct  costs  shall  be  recognized  as 
income  at  the  time  of  the  loan  closing  or  restructuring 

2  Fees  for  guaranteeing  the  funding  of  a  loan  (i.e., 
commitment  fees)  shall  be  recognized  as  revenue 


over  the  combined  commitment  and  loan  period 
Reimbursement  of  any  direct  loan  processing  costs 
will  be  recognized  as  income  at  closing.  Then  the 
straight  line  method,  based  on  the  combined  life  of  the 
commitment  and  loan  period,  shall  be  applied  to  the 
remaining  fee  to  recognize  income  during  the  commit¬ 
ment  period.  When  the  loan  is  disbursed,  the  interest 
method  shall  be  applied  to  the  balance  of  the  fee  to 
recognize  income  over  the  life  of  the  loan.  If  the  loan  in 
fact  is  not  funded,  unamortized  commitment  fees  will 
be  recognized  as  income  at  the  end  of  the  commit¬ 
ment  period. 

3.  Agency  fees  and  advisory  fees  should  be  recorded 
as  income  when  received  to  the  extent  they  represent 
reimbursements  for  identifiable,  direct  costs,  other¬ 
wise  they  should  be  amortized  over  the  expected 
period  of  the  loan. 

Commentary 

In  a  syndicated  credit,  it  is  often  difficult  to  determine 
what  share  of  the  front-end  fees  represent  a  reim¬ 
bursement  of  direct  costs  of  the  Managing  Bank(s) 
and  what  share  represents  an  adjustment  to  the 
interest  yield.  A  reasonable  presumption  is  that  a 
Managing  Bank  should  recognize  a  portion  of  the  fee 
as  an  adjustment  to  interest  yield  based  upon  the 
other  Participating  Banks'  share  of  the  fee.  Hence,  it 
may  be  appropriate  to  consider  the  portion  equal  to 
the  largest  of  any  Participating  Bank’s*  share  of  the 
front-end  fee  as  an  interest  yield  adjustment.  The 
balance  of  a  Managing  Bank's  share  of  a  front-end 
fee,  or  some  portion  thereof,  may  be  considered  as 
reimbursement  of  direct  costs  if  such  costs  are  identi¬ 
fiable. 

Proposed  Guideline  #2  reflects  a  presumption  that 
commitment  fees  often  embody  three  elements— reim¬ 
bursement  of  direct  processing  costs,  remuneration 
from  services  in  making  commitments  (such  as  as¬ 
sumption  of  risk  of  adverse  changes  in  market  interest 
rates  over  the  commitment  period),  and  a  component 
that  represents  a  yield  adjustment.  Determining  the 
amount  of  each  component  may  be  difficult.  When  the 
separate  components  of  the  fees  cannot  reasonably 
be  identified,  the  foregoing  guideline  provides  a  rea¬ 
sonable  solution  for  recognizing  the  total  fees  over  the 
combined  commitment  and  expected  loan  period, 
and  is  the  approach  currently  recommended  in  the 
Bank  Audit  Guide.  The  guideline  also  presumes  that  it 
is  difficult  to  determine  at  the  outset  of  a  loan  whether 
the  loan  in  fact  will  need  to  be  funded.  Accordingly,  a 


*  A  Participating  Bank"  is  not  included  in  the  Management  Group 
for  the  credit  nor  does  it  assume  any  underwriting  risk,  i.e  .  the  bank 
does  not  commit  to  lending  obligations  in  excess  of  the  amount  it 
intends  to  lend  in  the  transaction 
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commitment  fee  should  be  accounted  for  over  the 
combined  life  unless  the  loan  is  not  actually  funded. 

Glossary  of  Fees 

Front  End  Fee:  A  flat  fee  paid  by  the  Borrower  to  the 
Lending  Bank(s).  The  fee  is  generally  expressed  as  a 
percentage  of  the  amount  of  the  Credit  Facility  and  is 
paid  on  the  signing  or  disbursement  dates  of  the 
Credit  Facility.  This  fee  is  also  sometimes  referred  to 
as  a  commission,  financing  fee,  or  flat  fee. 

Management  Fee:  The  portion  of  the  Front  End 
Fee  which  is  distributed  to  Lending  Banks  (in  a 
Multi-bank  Credit  Facility)  in  differing  amounts 
depending  on  their  roles  in  the  transaction  (i.e. , 
Managing  Bank,  "Underwriting  Bank,"  Participant, 
etc.)  and  participation  amount.  Managing  Banks 
normally  receive  a  larger  share  of  the  Front  End 
Fee  than  do  Participants.  There  are  numerous 
alternatives  for  payment  of  the  Management  Fee 
to  accomplish  different  structure  and  pricing  ob¬ 
jectives.  The  Management  Fee  normally  repre¬ 
sents  an  interest  yield  paid  in  fee  form  and,  in  the 
case  of  Multi-bank  Credit  facilities,  frequently  in¬ 
cludes  an  element  of  compensation  for  additional 
service  provided  or  "underwriting  risk"  assumed. 

Praecipuum:  The  portion  of  the  Front  End  Fee 
which  is  distributed  to  one  or  more  of  the  Lending 
Banks  (generally  Managing  Banks)  in  a  Multi-bank 
Credit  Facility.  This  allocation  of  the  Front  End  Fee 
serves  as  compensation  for  handling  a  dispropor¬ 
tionate  share  of  the  responsibility  for  arranging  a 
Credit  Facility  or  assuming  an  underwriting  risk. 

Pool:  The  residual  amount  resulting  from  the  pay¬ 
ment  of  Participating  Banks  in  Multi-bank  Credit 
Facilities  of  a  less  than  full  share  of  the  Front  End 
Fee.  The  Pool  amount,  which  may  or  may  not 
exceed  the  Praecipuum,  is  normally  apportioned 
among  Managing  Banks  on  some  preagreed 


upon  formula  and  represnts  a  form  of  compensa¬ 
tion  for  the  additional  service  provided  by  the 
Managing  Bank(s)  during  the  arrangement  of  the 
transaction. 

Agency  Fee:  An  annual  fee  paid  to  the  Agent  Bank  by 
the  Borrower  and  is  normally  intended  to  reimburse 
the  Agent  Bank  for  out-of-pocket  expenses  incurred  in 
the  performance  of  its  administrative  duties.  Such 
expenses  normally  include  telex,  telephone,  postage, 
printing,  and  travel.  The  amount  of  Agency  Fee  is 
generally  fixed  at  the  time  of  the  signing  of  the  Credit 
Agreement  and  varies  in  amount  depending  upon  the 
number  of  Lending  Banks  participating  in  the  Credit 
Facility,  the  complexity  of  the  transaction  and  the 
frequency  of  communication  with  the  Lending  Banks 

Commitment  Fee:  This  fee  is  paid  by  the  Borrower  and 
compensates  Lending  Banks  for  legally  committing  to 
lend  to  a  Borrower  at  agreed  upon  terms  and  condi¬ 
tions  at  some  future  time.  This  fee  is  sometimes 
referred  to  as  a  Reservation  Fee.  This  annual  fee  is 
customarily  expressed  as  a  percentage  of  the  unused 
commitment  from  the  Lending  Bank  and  is  normally 
paid  quarterly  in  arrears. 

Advisory  Fee:  A  fee  paid  by  a  Borrower  to  compen¬ 
sate  a  bank(s)  for  a  specific  advisory  service  provided 
in  relation  to  a  transaction,  such  as  a  complex  project 
loan.  The  advice  may  relate  to  the  structure  of  the 
transaction  or  its  arrangement  and  execution  This  fee 
often  is  not  listed  in  the  loan  agreement 

Expense  Reimbursement:  It  is  customary  for  a  Borrow¬ 
er  to  reimburse  banks  active  in  arranging  multi-bank 
or  direct  (i.e.,  one-bank)  Credit  Facilities  for  out-of- 
pocket  expenses  incidental  to  the  arrangement  of 
such  facility.  Normally  these  expenses  include  legal, 
telecommunications,  travel  and  other  expenses  in¬ 
curred  during  the  arrangement  of  the  Credit  Facility 
and  collection  or  enforcement  costs. 
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Merger  Decisions — January  I  to  March  31,  1983 


/.  Mergers  consummated  involving  two  or  more  operating  banks 
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January  1 ,  1983. 

Brenton  National  Bank  of  Des  Moines,  Des  Moines,  Iowa 
Northwest  Brenton  National  Bank,  Des  Moines,  Iowa 

Merger .  @5 

January  1,  1983: 

Commerce-Manchester  Bank,  National  Association,  St  Lou¬ 
is,  Mo 

Commerce  Bank  of  St.  Louis,  National  Association  St  Louis 
Mo 

Merger  .  65 

January  1 ,  1983 

The  Connecticut  Bank  and  Trust  Company,  Hartford,  Conn 
The  State  National  Bank  of  Connecticut,  Bridgeport,  Conn 

Merger .  56 

January  1,  1983 

The  First  Jersey  National  Bank/Delaware  Valley,  Turnersville 
N  J 

Two  Branches  of  The  First  Jersey  National  Bank,  Jersey  City 
N  J 

Purchase  72 

January  1 ,  1983 

The  First  National  Bank  of  Richmond,  Richmond,  Ind 
Peoples  State  Bank,  Cambridge  City,  Ind 
RN  Bank,  National  Association,  Richmond,  Ind 

Merger  .  73 

January  1 ,  1983 

First  National  Bank  of  South  Carolina,  Columbia,  S  C 
The  Bank  of  Lancaster,  Lancaster,  S  C 
Central  Carolina  Bank,  Lancaster,  S  C 

Purchase  74 

January  1 ,  1983 

First  Wisconsin  National  Bank  of  Madison,  Madison,  Wis 
First  Wisconsin  National  Bank  of  West  Towne.  Madison,  Wis 

Merger  77 

January  1 ,  1983 

Trust  Company  Bank  of  Henry  County,  National  Association, 
McDonough,  Ga 

The  Farmers  Bank,  Locust  Grove  Ga 

Merger  77 

January  1 ,  1983 

Washburn  Trust  Company,  Washburn,  Maine 
Houlton  Trust  Company,  Houlton,  Maine 
Firstbank,  N  A  ,  Farmington,  Maine 

Merger  78 

January  1 1 ,  1983 

Southeast  Bank,  National  Association,  Miami,  Fla 
The  First  Marion  Bank  Ocala,  Fla 

Merger  78 

January  21 ,  1983, 

Central  Fidelity  Bank,  National  Association,  Richmond,  Va 
Central  Fidelity  Bank,  Northern  Virginia,  Bailey's  Crossroads, 

Va 

Merger .  ......  79 

January  29,  1983 

Key  Bank  of  Southeastern  New  York  National  Association, 
Chester,  N  Y 

The  National  Bank  of  Pawling,  Pawling.  N  Y 
Merger  ,  ,  80 

February  1 ,  1983 
Community  Bank,  Steelville,  Mo 

First  Community  National  Bank  of  Crawford  County,  Steel¬ 
ville,  Mo 

Merger .  .  81 

February  7,  1983 

Raleigh  County  National  Bank,  Beckley,  W  Va 
National  Bankers  Trust,  Bradley,  W  Va 

Merger .  82 
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February  15,  1983: 

Bank  of  Tuscumbia,  Tuscumbia,  Mo 
Lake  National  Bank,  Lake  Ozark,  Mo 
Merger 

February  1  7,  1983 

The  First  National  Exchange  Bank  of  Virginia,  Roanoke,  Va 
The  First  National  Exchange  Bank  of  Montgomery  County, 
Blacksburg,  Va 

Merger . 

February  28,  1983 

Florida  National  Bank  at  Belle  Glade,  Belle  Glade,  Fla 
Nine  Branches  of  Florida  National  Bank  of  Palm  Beach 
County,  West  Palm  Beach.  Fla 
Purchase 
March  1,  1983: 

Atlantic  National  Bank  of  Florida,  Jacksonville,  Fla 
Nassau  County  State  Bank,  Callahan,  Fla 

Merger . 

March  1 ,  1983 

The  Farmers  and  Traders  National  Bank  of  Hillsboro,  Hills¬ 
boro,  Ohio 

FTH  National  Bank,  Hillsboro,  Ohio 

Purchase . 

March  1,  1983 

First  National  Bank  in  New  Castle,  New  Castle,  Ind 
The  Citizens  National  Bank  of  Kmghtstown,  Knightstown, 
Ind 

Merger 

March  1,  1983 

Midlantic  National  Bank/South  Haddonfield,  N  J 
Midlantic  National  Bank/Atlantic,  Atlantic  City,  N  J 

Merger . 

March  1 ,  1983: 

Southeast  Bank.  National  Association,  Miami,  Fla 
Nine  Branches  of  Florida  National  Bank  at  Belle  Glade,  Belle 
Glade,  Fla 
Purchase 
March  5,  1983 

The  First  National  Bank  of  Atlanta,  Atlanta,  Ga 
Citizens  State  Bank,  Warner  Robins,  Ga 
Merger 

March  11,  1983 

Ellis  National  Bank  of  Pinellas  County,  St  Petersburg,  Fla 
Ellis  First  Park  Bank,  Pinellas  Park,  Fla 

Merger . 

March  11,  1983 

Trans  American  National  Bank,  Monterey  Park,  Calif 
Newport  Harbour  National  Bank,  Newport  Beach,  Calif 
Purchase 
March  19,  1983: 

BayBank  United,  N  A  ,  Taunton,  Mass 
BayBank  Merchants,  N  A  ,  New  Bedford,  Mass 

Merger . 

March  26,  1983, 

National  Bank  of  Birmingham,  Birmingham,  Ala 
One  Branch  of  The  First  National  Bank  of  Birmingham 
Birmingham,  Ala 
Purchase 
March  31 ,  1983: 

The  First  National  Bank  of  Atlanta,  Atlanta,  Ga 
The  Gainesville  National  Bank,  Gainesville  Ga 
Merger. 

March  31,  1983: 

State  Bank  of  Lamom,  Lamom  Iowa 
Lamom  National  Bank,  Lamom,  Iowa 
Merger 
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II.  Mergers  consummated  Involving  a  single  operating  bank 
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January  1,  1983: 

The  First  National  Bank  of  Clarksville,  Clarksville,  Tenn 
FNB  Interim  National  Bank,  Clarksville,  Tenn 

Merger . 

January  1 ,  1983 

The  Flat  Top  National  Bank  of  Bluefield,  Bluefield,  W  Va 
FTNB,  National  Association,  Bluefield,  W  Va 

Merger . 

January  1 ,  1983: 

Gary  National  Bank,  Gary,  Ind 

Gainer  Bank,  National  Association,  Gary,  Ind 

Merger  . 

January  1 ,  1983: 

The  Harleysville  National  Bank  and  Trust  Company,  Harleys- 
ville,  Pa 

Harleysville  Interim  National  Bank  and  Trust  Co,  Harleys¬ 
ville,  Pa 

Merger . 

January  1 ,  1983 

Keystone  National  Bank,  Punxsutawney,  Pa 
Interim  Keystone  National  Bank,  Punxsutawney,  Pa 

Merger  . 

January  1 ,  1983 

The  National  Bank  of  Fredericksburg,  Fredericksburg,  Va 
First  National  Bank  of  Fredericksburg,  Fredericksburg,  Va 

Merger . 

January  3,  1983 

The  First  National  Bank  in  Huntington,  Huntington,  Ind 
FNB  National  Bank  in  Huntington,  Huntington,  Ind 

Merger . 

January  3,  1983 

Purdue  National  Bank  of  Lafayette,  Lafayette,  Ind 
Sagamore  National  Bank,  Lafayette,  Ind 

Merger . 

January  5,  1983: 

United  States  National  Bank  in  Johnstown,  Johnstown,  Pa 
United  National  Interim  Bank  in  Johnstown,  Johnstown,  Pa. 

Merger .  . 

January  6,  1983. 

Old  National  Bank  in  Evansville,  Evansville,  Ind. 
Vanderburgh  County  National  Bank,  Evansville,  Ind 

Merger . 

January  7,  1983: 

Plaza  National  Bank,  Harlingen,  Tex 

Plaza  Bank,  National  Association,  Harlingen,  Tex, 

Merger . 

January  10,  1983, 

The  First  National  Bank  of  Pikeville  Pikeville,  Tenn 
First  Phantom  National  Bank,  Pikeville,  Tenn 

Merger . 

January  15,  1983, 

Britton  &  Koontz  First  National  Bank,  Natchez,  Miss 
Britton  &  Koontz  First  National  Interim  Bank,  Natchez,  Miss. 
Merger 

January  19,  1983 

The  State  National  Bank  of  New  Iberia,  New  Iberia,  La 
New  State  National  Bank,  New  Iberia,  La 
Consolidation  . 
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January  21 ,  1983 

Eaton  National  Bank  &  Trust  Co  ,  Eaton,  Ohio 

The  National  Bank  &  Trust  Company  of  Eaton,  Ohio,  Eaton, 

Ohio 

Merger  99 

January  27,  1983 

Alta  Mesa  National  Bank,  Fort  Worth.  Tex 
Westcreek  National  Bank  Fort  Worth,  Tex 
Merger  .  99 


January  31  1983 

The  First  National  Bank  of  West  Bend,  West  Bend,  Wis 
M&l  First  National  Bank  West  Bend,  Wis 

Merger  99 
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February  1 ,  1983: 

Citizens  National  Bank,  Pascagoula,  Miss 
Citizens  Interim  National  Bank,  Pascagoula,  Miss 

Merger  .  .  1 99 

February  1 ,  1983 

Broad  National  Bank,  Newark,  N  J 

Broad  Bank  at  Newark,  National  Association,  Newark,  N  J 

Merger .  100 

February  10,  1983: 

The  Central  National  Bank  of  Junction  City,  Junction  City, 

Kans 

Central  of  J  C  ,  National  Association,  Junction  City,  Kans 

Merger .  '00 

February  10,  1983: 

First  National  Bank  of  Bath,  Bath,  Pa 
FB  National  Bank,  Bath,  Pa 

Consolidation .  101 

February  18,  1983. 

The  Marshall  National  Bank,  Marshall,  Tex 
Marshall  Bank,  National  Association,  Marshall,  Tex 
Merger  'O' 

February  18,  1983. 

Maine  National  Bank,  Portland,  Maine 

The  Maine  Bank,  National  Association,  Portland,  Maine 

Merger .  101 

March  1,  1983: 

First  National  Bank  of  Griffin,  Griffin,  Ga 
Interim  National  Bank  of  Griffin,  Griffin,  Ga 

Merger .  101 

March  1,  1983 

San  Dieguito  National  Bank,  Encinitas,  Calif 
SDN  Interim  National  Bank,  Encinitas,  Calif 

Merger .  102 

March  1,  1983: 

Vermont  National  Bank,  Brattleboro,  Vt 
Ethan  Allen  National  Bank,  Brattleboro,  Vt 

Merger .  102 

March  7,  1983 

American  National  Bank  in  St  Louis,  St.  Louis,  Mo 
American  Bank  in  St.  Louis,  National  Association,  St  Louis, 

Mo 

Merger  102 

March  7,  1983 

First  National  Bank  of  Central  Jersey,  Bridgewater,  N.J 
Ultra  National  Bank,  Bridgewater,  N  J 

Consolidation .  103 

March  7,  1983. 

The  Peoples  National  Bank  of  Lawrenceburg,  Lawrence- 
burg,  Ind 

Moores  Hill  National  Bank,  Lawrenceburg,  Ind 

Merger  .  103 

March  8,  1983: 

The  Planters  National  Bank  and  Trust  Company,  Rocky 
Mount,  N  C. 

Interim  Planters  National  Bank,  Rocky  Mount,  N  C 

Merger .  103 

March  9,  1983: 

Meridian  National  Bank,  Pleasant  Hill,  Calif 
Interim  Meridian  National  Bank,  Pleasant  Hill.  Calif. 

Merger  .  ,104 

March  11,  1983 

The  Bath  National  Bank,  Bath,  N  Y 
BNB,  National  Association,  Bath,  N  Y 

Merger .  104 

March  12,  1983: 

The  First  National  Bank  of  Coulterville,  Coulterville,  III 
Coulterville  National  Bank,  Coulterville,  III 

Merger .  104 

March  15,  1983 

Marquette  National  Bank,  Chicago,  III 
Pomar  National  Bank,  Chicago,  III 

Merger  105 
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March  31.  1983 

Continental  National  Bank,  Fresno.  Calif 
Interim  Continental  National  Bank.  Fresno.  Calif 

Merger .  . 105 

March  31 ,  1983 

The  Farmers'  National  Bank  of  Canfield,  Canfield,  Ohio 
Canfield  National  Bank,  Canfield,  Ohio 

Merger  106 


March  31,  1983 

The  First  National  Bank  and  Trust  Company  of  Crawfords 
vide,  Crawfordsville,  Ind 

FNC  Bank,  National  Association,  Crawfordsville  Ind 
Merger . 
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I.  Mergers  consummated  involving  two  or  more  operating  banks. 


BRENTON  NATIONAL  BANK  OF  DES  MOINES, 

Des  Moines,  Iowa,  and  Northwest  Brenton  National  Bank,  Des  Moines,  Iowa 


Names  of  banks  and  type  of  transaction 


Total  assets* * 


Banking  offices 

In  To  be 

operation  operated 


Northwest  Brenton  National  Bank,  Des  Moines,  Iowa  (14868),  with  .  $46,436,000  4  _ 

and  Brenton  National  Bank  of  Des  Moines,  Des  Moines,  Iowa  (14746),  which  had .  97,064,000  4  _ 

merged  January  1 , 1 983,  under  charter  and  title  of  the  latter.  The  merged  bank  at  date  of  merger  had  _  8 


COMPTROLLER  S  DECISION 

Brenton  National  Bank  of  South  Des  Moines, t  North¬ 
west  Brenton  National  Bank  and  Brenton  National 
Bank  of  Des  Moines  are  majority-owned  and  con¬ 
trolled  by  Brenton  Banks,  Inc.,  Des  Moines,  Iowa,  a 
registered  bank  holding  company.  This  proposed 
merger  is  a  corporate  reorganization  which  would 
have  no  effect  on  competition. 

A  review  of  the  financial  and  managerial  resources 
and  future  prospects  of  the  existing  and  proposed 
institutions  and  the  convenience  and  needs  of  the 


"  Asset  figures  are  from  the  December  31 ,  1 982,  report  of  condition 
Information  as  of  date  of  consummation  was  not  available  at  press 
time 

t  Brenton  National  Bank  of  South  Des  Moines  did  not  merge  at  this 
time 

*  * 


community  to  be  served  has  disclosed  no  reason  why 
this  application  should  not  be  approved. 

The  record  of  this  application  and  other  information 
available  to  this  Office  as  a  result  of  its  regulatory 
responsibilities  reveals  no  evidence  that  the  banks' 
records  of  helping  to  meet  the  credit  needs  of  their 
communities,  including  low  and  moderate  income 
neighborhoods,  are  less  than  satisfactory. 

This  is  the  prior  written  approval  required  by  the  Bank 
Merger  Act,  12  USC  1828(c),  for  the  applicants  to 
proceed  with  the  merger. 

November  30,  1982 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition. 


COMMERCE-MANCHESTER  BANK,  NATIONAL  ASSOCIATION, 

St.  Louis,  Mo.,  and  Commerce  Bank  of  St.  Louis,  National  Association,  St.  Louis,  Mo. 


Banking  offices 

Names  of  banks  and  type  of  transaction  Total  assets*  /n  ~  jQ  be 

operation  operated 

Commerce  Bank  of  St.  Louis,  National  Association,  St.  Louis,  Mo.  (16048),  with  $  14,819.000  1  _ 

and  Commerce-Manchester  Bank,  National  Association,  St.  Louis,  Mo.  (16944),  which  had .  193,256,000  1  _ 

merged  January  1 ,  1 983,  under  charter  of  the  latter  and  title  of  the  former  The  merged  bank  at  date 

of  merger  had .  .  2 


COMPTROLLER  S  DECISION 

Commerce  Bank  of  St.  Louis,  National  Association  and 
Commerce-Manchester  Bank,  National  Association 
are  majority-owned  and  controlled  by  Commerce 


*  Asset  figures  are  from  the  December  31 ,  1982,  report  of  condition 
Information  as  of  date  of  consummation  was  not  available  at  press 
time 


Bankshares,  Inc.,  Kansas  City,  Mo.,  a  registered  bank 
holding  company.  This  proposed  merger  is  a  corpo¬ 
rate  reorganization  which  would  have  no  effect  on 
competition 

A  review  of  the  financial  and  managerial  resources 
and  future  prospects  of  the  existing  and  proposed 
institutions  and  the  convenience  and  needs  of  the 
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community  to  be  served  has  disclosed  no  reason  why 
this  application  should  not  be  approved. 

The  record  of  this  application  and  other  information 
available  to  this  Office  as  a  result  of  its  regulatory 
responsibilities  reveals  no  evidence  that  the  banks’ 
records  of  helping  to  meet  the  credit  needs  of  their 


communities,  including  low  and  moderate  income 
neighborhoods,  are  less  than  satisfactory. 

This  is  the  prior  written  approval  required  by  the  Bank 
Merger  Act,  12  USC  1828(c),  for  the  applicants  to 
proceed  with  the  merger. 

November  30,  1982 


The  Attorney  General's  report  was  not  received. 

*  *  * 


THE  CONNECTICUT  BANK  AND  TRUST  COMPANY, 

Hartford,  Conn.,  and  The  State  National  Bank  of  Connecticut,  Bridgeport,  Conn. 


Names  of  banks  and  type  of  transaction 

Total  assets* 

Banking  offices 

In 

operation 

To  be 
operated 

The  Connecticut  Bank  and  Trust  Company,  Hartford  Conn  with 

$3,912,883,000 

20 

and  The  State  National  Bank  of  Connecticut,  Bridgeport,  Conn.  (4),  which  had 
merged  January  1 ,  1 983,  under  charter  of  the  latter  and  with  the  title  “The  Connecticut  Bank  and 
Trust  Company,  National  Association,’'  with  headquarters  in  Hartford.  The  merged  bank  at  date 
of  merger  had . 

926,551,000 

59 

79 

COMPTROLLER'S  DECISION 

On  June  1,  1982,  an  application  was  filed  with  the 
OCC,  pursuant  to  the  Bank  Merger  Act,  12  USC 
1828(c),  for  prior  written  authorization  to  merge  The 
Connecticut  Bank  and  Trust  Company,  Hartford, 
Conn.  (CBT),  into  The  State  National  Bank  of  Connecti¬ 
cut,  Bridgeport,  Conn.  (SNB),  under  the  charter  of 
SNB,  with  the  title  of  Connecticut  Bank  and  Trust 
Company,  National  Association,  and  with  the  head 
office  in  Hartford,  Conn.  The  application  is  based  on 
an  agreement  between  CBT  and  SNB  finalized  on 
March  25,  1982.  SNB  is  the  principal  subsidiary  of 
State  National  Bancorp,  Inc.,  Stamford,  Conn.  (Ban¬ 
corp),  a  bank  holding  company.  CBT  is  the  principal 
subsidiary  of  CBT  Corporation,  Hartford,  Conn.  (CBT 
Corp),  a  bank  holding  company.  The  merger  is  to  be 
effected  through  the  exchange  of  the  outstanding 
shares  of  Bancorp,  and  the  shares  of  SNB  not  held  by 
Bancorp  and  its  board  of  directors,  for  shares  of  CBT 
Corp,  pursuant  to  an  exchange  ratio  specified  in  the 
merger  agreement  ratified  by  the  shareholders  of  both 
SNB  and  CB1 .  as  well  as  the  shareholders  of  Bancorp 
and  CBT  Corp 

The  application  was  amended  by  the  August  1 9,  1 982, 
letter  from  the  attorney  for  the  applicants  to  Steven  J. 


‘  Assef  f  9  Jres  are  frorr  the  December  31 ,  1982.  report  of  condition 
Information  as  of  date  of  consummation  was  not  available  at  press 
time 


Weiss,  Deputy  Comptroller  for  Bank  Organization  and 
Structure.  The  amended  application,  in  order  to  elimi¬ 
nate  any  question  about  the  effect  of  the  proposed 
merger  on  competition  in  the  Danbury  market,  com¬ 
mitted  the  applicants  to  divest  $30  million  in  deposits, 
together  with  appropriate  loans  and  other  assets,  and 
four  to  six  offices  in  the  Danbury  market  to  a  purchaser 
acceptable  to  the  Department  of  Justice  (DOJ)  and 
the  Office  of  the  Comptroller  of  the  Currency  (OCC). 
The  applicants  also  committed  to  effect  the  divestiture 
no  later  than  the  consummation  of  the  proposed 
merger. 

At  the  time  this  proposal  was  considered  by  this 
Office,  the  Board  of  Governors  of  the  Federal  Reserve 
System  (FRB)  had  approved  an  application  by  CBT, 
pursuant  to  the  Bank  Merger  Act,  12  USC  1828(c),  for 
prior  written  authorization  to  merge  the  Orange  Nation¬ 
al  Bank,  Orange,  Conn.  (ONB),  into  CBT.  For  the 
purposes  of  assessing  the  competitive  effect  of  the 
proposed  merger  between  CBT  and  SNB,  the  Office 
has  considered  the  merger  between  ONB  and  CBT  as 
being  consummated.  Similarly,  we  have  assumed  the 
consummation  of  the  merger  between  The  Hartford 
National  Bank  and  Trust  Company,  Hartford,  Conn., 
and  The  Connecticut  National  Bank,  Bridgeport, 
Conn.,  which  was  approved  by  OCC  but  was  delayed 
by  litigation  until  October  30,  1982. 1 


The  litigation  involved  the  adequacy  of  disclosure  provided  to 
shareholders  and  did  not  address  the  effects  of  the  merger  upon 
competition  in  any  relevant  market 
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CBT  is  headquartered  in  Hartford,  Conn.  As  of  De¬ 
cember  31,  1981,  CBT,  the  sole  commercial  banking 
subsidiary  of  CBT  Corp.,  held  total  deposits  of  approx¬ 
imately  $2.5  billion  and  was  the  largest  commercial 
bank  in  Connecticut.  It  currently  operates  95  offices, 
almost  half  of  which  are  located  in  the  area  surround¬ 
ing  Hartford  in  the  central  portion  of  the  state.  CBT 
also  has  offices  in  the  Danbury  area  in  the  western 
portion  of  the  state,  in  the  Bridgeport  and  Stamford 
areas  in  southwestern  Connecticut,  in  the  New  Haven 
area  south  of  Hartford,  and  scattered  throughout  the 
eastern  and  southeastern  sections  of  the  state. 

SNB  is  headquartered  in  Bridgeport,  an  industrial 
center,  located  in  the  southwestern  section  of  the 
state.  As  of  December  31,  1981.  SNB  held  total 
deposits  of  $817  million  in  59  offices,  most  of  which 
are  located  in  southwestern  and  western  Connecticut. 
SNB  has  a  few  offices  in  the  south  central  portion  of 
the  state  between  New  Haven  on  the  west  and  New 
London  on  the  east. 

Both  CBT  and  SNB  provide  their  customers  with  a 
broad  range  of  financial  services.  These  services 
include  transaction  accounts  (both  demand  deposit 
and  NOW  accounts),  savings  accounts,  consumer 
loans,  real  estate  mortgages,  commercial  loans,  credit 
cards,  and  letters  of  credit. 

Line  of  Commerce 

The  relevant  line  of  commerce  for  evaluating  mergers 
between  commercial  banks  has  been  held  to  be  the 
“cluster  of  services  provided  by  commercial  banks.” 
United  States  v.  Connecticut  National  Bank,  418  U  S. 
656,  664  (1974).  However,  it  does  not  necessarily 
follow  that  only  commercial  banks,  among  all  species 
of  financial  institutions,  offer  this  discrete  product  line. 
Rather,  the  Supreme  Court  has  stated: 

We  do  not  say,  and  Phillipsburg  National  Bank, 
supra,  and  Philadelphia  National  Bank,  supra. 
do  not  say,  that  in  a  case  involving  a  merger  of 
commercial  banks  a  court  may  never  consider 
savings  banks  and  commercial  banks  as  operat¬ 
ing  in  the  same  line  of  commerce,  no  matter  how 
similar  their  services  and  economic  behavior  At 
some  stage  in  the  development  of  savings  banks 
it  will  be  unrealistic  to  distinguish  them  from 
commercial  banks  for  purposes  of  the  Clayton 
Act.  In  Connecticut,  that  point  may  well  be 
reached  when  and  if  savings  banks  become 
significant  participants  in  the  marketing  of  bank 
services  to  commercial  enterprises. 

{Id.,  418  U.S.  at  666.) 

Similarly,  in  the  Decision  of  the  Comptroller  of  the 
Currency  on  the  Application  to  Merge  the  Connecticut 


National  Bank.  Bridgeport.  Connecticut,  into  Hartford 
National  Bank  and  Trust  Company,  Hartford,  Connect¬ 
icut.  Slip  Opinion  (March  26,  1982)  (Hartford  Deci¬ 
sion),  this  Office  reviewed  the  competitive  environ¬ 
ment  of  commercial  banks  located  in  Connecticut  We 
observed  that  savings  banks  in  Connecticut  presently 
compete  in  virtually  all  areas  once  considered  by  the 
courts  to  be  the  exclusive  line  of  commerce  of  com¬ 
mercial  banks.  We  further  noted  that  Connecticut 
savings  banks  had  made  significant  and  rapid  prog¬ 
ress  toward  providing  a  range  of  services  and  combi¬ 
nations  of  services  which  are  fully  competitive  with 
and  fully  comparable  to  those  offered  by  commercial 
banks.  Id.,  p.  9.  Thus,  we  concluded: 

the  realities  of  the  marketplace  for  financial  serv¬ 
ices  require  that  competition  from  thrift  institu¬ 
tions  be  considered  in  defining  the  appropriate 
product  market  ( i.e .,  “line  of  commerce")  and  in 
assessing  the  competitive  effects  of  a  commer¬ 
cial  bank  merger  proposal  Whether  thrift  institu¬ 
tions  should  be  included  in  the  relevant  line  of 
commerce  for  a  particular  merger  must  turn 
upon  a  case-by-case  analysis  of  the  role  of  thrifts 
in  the  relevant  geographic  market  at  issue.  Ap¬ 
propriate  factors  to  be  considered  in  such  an 
analysis  would  include  the  degree  to  which 
thrifts  are  legally  empowered  to  offer  services 
and  combinations  of  services  which  are  similar 
to  those  offered  by  commercial  banks,  the  de¬ 
gree  to  which  they  are  presently  offering  such 
services,  and  the  extent  to  which  they  are  likely 
to  offer  such  services  in  the  future 
{Id.,  pp.  10-11.) 

After  consideration  of  these  factors  in  connection  with 
the  subject  application,  this  Office  finds  that  mutual 
savings  banks  in  Connecticut  have  now  reached  the 
point  in  their  development  which  the  Supreme  Court 
anticipated  in  the  Connecticut  National  Bank  case 
Accordingly,  we  hold  that  such  savings  banks  must  be 
included  in  the  relevant  line  of  commerce  for  this 
application.2 

As  was  noted  in  the  Hartford  decision,  recent  legisla¬ 
tion  has  empowered  mutual  savings  banks  in  Con¬ 
necticut  to  offer  virtually  all  the  financial  services 
available  for  commercial  banks.  In  1979,  in  addition  to 


2  In  deciding  this  application,  it  was  not  necessary  to  determine 
whether  or  to  what  extent  savings  and  loan  associations  in  Connect 
icut  should  be  included  in  the  line  of  commerce  We  express  no 
opinion  on  that  issue  Nevertheless,  we  note  that  savings  and  loan 
associations,  with  other  thrift  institutions  in  the  state  have  recently 
been  empowered  to  expand  the  services  they  offer  Under  the  Gam 
St  Germain  Depository  Institutions  Act  of  1982  federal  savings  and 
loans  and  savings  banks  are  authorized  to  acquire  up  to  10  percent 
of  their  assets  in  commercial  loans  and  to  accept  demand  deposits 
from  persons  or  corporations  that  have  established  a  business 
corporate,  commercial  or  agricultural  loan  relationship 
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their  previously  authorized  services  which  included 
credit  card  services  and  non-commercial  transaction 
accounts,  Connecticut  savings  banks  were  permitted 
to  invest  up  to  2  percent  of  their  assets  in  commercial 
loans;  this  was  later  expanded  to  3  percent  of  assets. 
Effective  May  18,  1981 ,  state-chartered  savings  banks 
in  Connecticut  were  empowered  to  make  commercial, 
corporate,  and  business  loans  up  to  5  percent  of  their 
total  assets,  to  accept  demand  deposits  from  any 
commercial  entity  with  which  they  had  a  "loan  relation¬ 
ship,"  and  to  issue  letters  of  credit.3  Accordingly, 
savings  banks  in  Connecticut  are  now  empowered  to 
provide  the  commercial  services  which  the  Supreme 
Court  found  lacking  in  1974  when  it  held  such  institu¬ 
tions  not  to  be  in  the  same  line  of  commerce  as 
commercial  banks. 

Moreover,  Connecticut  savings  banks  have  vigorously 
exercised  their  relatively  new  commercial  lending 
powers.  They  are,  in  the  words  of  the  Supreme  Court, 
“significant  participants  in  the  marketing  of  bank  serv¬ 
ices  to  commercial  enterprises."  (Emphasis  added.) 
Since  1979,  they  have  increased  their  share  of  the 
combined  total  of  commercial  and  industrial  loans 
held  by  savings  banks  and  commercial  banks  from  1 
percent  to  11  percent.  As  of  December  31,  1981, 
Connecticut  commercial  banks  had  $2,628.7  million 
and  savings  banks  had  $327.5  million  in  commercial 
and  industrial  loans.  The  corresponding  figures  for 
June  30,  1979  were  $2,163  million  for  commercial 
banks  and  only  $24.5  million  for  savings  banks.  Thus, 
savings  banks  have  vastly  expanded  their  commercial 
loan  portfolios  during  a  time  when  the  corresponding 
growth  for  commercial  banks  has  failed  to  keep  pace 
with  the  rate  of  inflation.  Indeed,  loan  officers  at  CBT 
and  SNB  report  that  Connecticut  savings  banks  are 
aggressively  offering  small  commercial  loans  at  rates 
which  are  the  same  or  lower  than  those  offered  by  their 
commercial  bank  counterparts. 

In  Connecticut,  savings  banks  hold  about  60  percent 
of  the  commercial  mortgages  made  by  savings  and 
commercial  banks.  This  is  particularly  significant  be¬ 
cause  increasing  numbers  of  small  business  firms  are 
no  longer  using  commercial  loans  as  their  main  source 
of  external  finance;  they  are  turning  instead  to  com¬ 
mercial  mortgages.  For  small  firms  nationwide,  com¬ 
mercial  loan  debt  fell  from  14  4  percent  of  liabilities  in 
1963  to  5  8  percent  in  1980.  During  the  same  period, 
their  commercial  mortgage  debt  rose  from  9.9  percent 
of  liabilities  to  116  percent.4  Accordingly,  savings 

’  Connecticut  savings  banks  have  long  been  empowered  to  make 
commercial  real  estate  mortgage  loans  for  any  purpose  As  demon¬ 
strated  beiow  such  loans  have  become  an  increasingly  important 
source,  of  credit  for  small  businesses 

*  Flow  of  Funds  Accounts ,  Assets  and  Liabilities  Outstanding  1957  - 
1980  Board  of  Governors  of  the  Federal  Reserve  System,  Washing¬ 
ton  D  C  pp  10  11 


banks  are  a  major  source  of  medium-  and  long-term 
funding  to  small  businesses  in  Connecticut.  Moreover, 
many  commercial  mortgages  are  used  as  short-term 
funding.  Thus,  savings  banks  in  Connecticut  are  pres¬ 
ently  considered  by  many  small  businesses  to  be  a 
good  alternative  credit  source  to  commercial  banks. 
Finally,  the  expertise  and  relationships  developed  by 
savings  banks  through  their  long  experience  in  com¬ 
mercial  mortgage  lending  will  undoubtedly  facilitate 
the  aggressive  use  of  their  new  commercial  lending 
powers. 

Savings  banks  have  also  demonstrated  strong  growth 
in  transaction  account  services.  From  December  1976 
to  November  1980,  the  number  of  savings  bank  NOW 
accounts  increased  by  418  percent  to  103,500.  Dur¬ 
ing  the  same  period  the  number  of  commercial  bank 
NOW  accounts  increased  by  332  percent  to  107,900. 
Similarly,  during  the  same  period,  the  dollar  volume  in 
savings  banks’  NOW  accounts  increased  by  531 
percent  to  $132.6  million  while  those  in  commercial 
banks  increased  by  336  percent  to  $609.9  million.  As 
of  November  1980,  Connecticut  savings  banks  had 
almost  the  same  number  of  NOW  accounts,  albeit  with 
a  smaller  total  balance,  as  commercial  banks  in  the 
state. 

Savings  banks  in  Connecticut  were  first  authorized  to 
accept  demand  deposits  from  non-commercial  enti¬ 
ties  in  1975.  Flowever,  they  were  not  permitted  to 
accept  such  deposits  from  commercial  entities  until 
May,  1981.  Nevertheless,  total  demand  deposits,  ex¬ 
pressed  in  constant  dollars,  held  by  savings  banks  in 
Connecticut  have  increased  by  6  percent  per  year 
from  June  1979  to  December  1981;  during  the  same 
time,  Connecticut  commercial  banks  experienced  a 
1.5  percent  annual  decline  in  constant  dollars.  Sav¬ 
ings  banks  presently  hold  4.37  percent  of  the  com¬ 
bined  total  demand  deposits  for  savings  and  commer¬ 
cial  banks  in  Connecticut.  However,  because  savings 
banks  have  only  been  very  recently  empowered  to 
accept  commercial  demand  deposits,  this  figure  does 
not  accurately  reflect  their  true  potential  in  this  service. 
Indeed,  increased  growth  rates  in  the  demand  deposit 
holdings  of  Connecticut  savings  banks  are  likely  to 
result  from  their  aggressive  pursuit  of  commercial 
loans,  discussed  above. 

All  the  above  figures  only  suggest  the  likely  level  of 
competition  between  Connecticut  savings  banks  and 
commercial  banks  in  the  reasonably  foreseeable  fu¬ 
ture.  Savings  banks  will  continue  to  expand  their 
commercial  and  industrial  loan  portfolios  to  the  full 
extent  permitted  by  existing  law;  with  their  present 
assets,  they  will  be  able  to  make  a  substantial  portion 
of  the  total  of  such  loans  made  by  all  financial  institu¬ 
tions.  That  savings  banks  have  yet  to  win  a  large 
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market  share  is  not  highly  significant.  Rather,  our 
focus  must  be  upon  the  effects  of  savings  banks’ 
activities  on  any  attempt  by  commercial  banks  to 
exercise  market  power  in  the  relevant  markets,  i.e., 
their  effect  on  the  margin  of  banking  service  competi¬ 
tion.  In  that  light,  it  is  clear  that  although  their  market 
share  in  many  services  is  not  presently  large,  the 
accelerating  activity  of  Connecticut  savings  banks  in 
the  traditional  commercial  banking  services  will  signifi¬ 
cantly  affect  the  pricing  behavior  of  commercial 
banks. 

We  are  confident  that  this  new  marketing  activity  will 
continue  to  accelerate.  Savings  banks  in  Connecticut 
have  both  the  motivation  and  the  capacity  to  continue 
their  rapid  diversification  into  services  traditionally 
offered  only  by  commercial  banks.  Recent  events 
have  demonstrated  the  hazards  in  funding  long-term 
fixed-rate  assets  (once  the  mainstay  of  savings  banks) 
by  short-term  liabilities.  Accordingly,  savings  banks 
have  a  strong  incentive  to  reduce  their  interest  rate 
risk  by  increasing  their  proportion  of  interest  rate 
sensitive  assets,  such  as  commercial  loans.  Indeed, 
an  officer  of  the  Peoples  Savings  Bank  of  Bridgeport, 
the  largest  savings  bank  in  the  state  with  assets  of 
$2.3  billion,  recently  stated:  “The  commercial  area  is 
going  to  be  the  future  of  [our]  bank,  the  profitability  of 
[our]  bank.’’5 

Moreover,  Connecticut  savings  banks  are  well  posi¬ 
tioned  to  act  upon  that  incentive.  Their  substantial 
deposit  base  will  provide  funds  for  diversification 
They  are  also  relatively  well  capitalized.  Savings 
banks  in  Connecticut  have  a  surplus-to-assets  ratio 
and  surplus-to-deposits  ratio  which  exceed  compara¬ 
ble  ratios  for  both  savings  banks  nationwide  and 
Connecticut’s  commercial  banks.6 

The  commercial  lending  activities  of  savings  banks 
will  increase  as  they  gain  additional  experience  and 
recognition  as  a  source  of  commercial  loans.  Con¬ 
necticut  savings  banks  are  already  seeking  expertise 
by  aggressively  recruiting  experienced  commercial 
lending  officers.  A  partial  list  of  Connecticut  savings 
banks  which  have  recently  hired  officers  from  com¬ 
mercial  banks  to  bolster  their  commercial  lending 
operations  includes:  the  Peoples  Savings  Bank  of 
Bridgeport,  the  New  England  Savings  Bank,  the  Win¬ 
stead  Savings  Bank,  the  Connecticut  Savings  Bank, 
the  Derby  Savings  Bank,  the  Suffield  Savings  Bank, 
the  Society  for  Savings,  the  New  Haven  Savings  Bank, 
the  National  Savings  Bank,  South  Norwalk  Savings, 


5  James  Banks,  Vice  President,  quoted  in  "Savings  Banks  Go 
Commercial,”  Connecticut  Today,  April  5,  1982 

6  Economic  Brief  in  Support  of  Application  for  Approval  to  Merge 

The  Connecticut  Bank  and  Trust  Company  into  The  State  National 
Bank  of  Connecticut  (Economic  Brief),  pp  47-49 


and  BancOne.  Savings  banks  are  also  seeking  recog¬ 
nition  as  sources  of  commercial  loans  through  exten¬ 
sive  advertising  campaigns.7 

Finally,  in  addition  to  NOW  accounts  discussed 
above,  savings  banks  in  Connecticut  are  providing 
commercial  banks  with  substantial  competition  in  oth¬ 
er  non-commercial  financial  products.  Savings  banks 
hold  56  percent  of  the  statewide  total  combined 
deposits  of  commercial  and  savings  banks.  Similarly, 
they  hold  29  percent  of  the  total  combined  consumer 
loans  as  of  December  31,  1981.  Based  upon  these 
facts,  this  Office  finds  that  savings  banks  must  be 
included  in  the  relevant  line  of  commerce  to  accurate¬ 
ly  reflect  the  marketplace  in  which  the  proponents  of 
the  subject  merger  compete. 

The  proponents  contend  that  the  geographic  markets 
which  would  be  directly  affected  by  the  proposed 
transaction  can  be  represented  by  several  somewhat 
self-contained  market  areas  within  the  state.  Based  on 
a  careful  analysis  of  the  data,  this  Office  finds  that  the 
areas  appropriate  for  competitive  analysis  are  the 
separate  market  areas  outlined  by  the  applicants. 
Using  this  delineation,  both  applicants  operate  in  five 
market  areas— Danbury,  Bridgeport,  New  Haven,  the 
estuary  area  and  Stamford/Norwalk.  In  addition,  SNB 
operates  in  the  Waterbury  market,  and  CBT  does 
business  in  the  New  London  market,  the  Hartford 
market,  and  in  the  northwestern  and  northeastern 
corners  of  the  state. 

The  areas  where  the  proponents  compete  are  highly 
active  financial  services  markets  characterized  by  a 
large  number  of  competitors.  In  the  Danbury  market, 
for  example,  there  are  17  banks  (commercial  and 
mutual  savings)  operating  68  offices.  Union  Savings 
Bank  of  Danbury  and  New  Milford  Savings  Bank  are 
the  first  and  second  largest  depository  institutions  in 
that  area:  SNB  ranks  eighth  and  CBT  ranks  1 1th  The 
Bridgeport  area  has  22  banks  with  143  offices;  Peo¬ 
ple's  Savings  Bank  is  the  leading  institution  while 
Mechanics  &  Farmers  Savings  Bank  is  the  second 
largest.  SNB  ranks  eighth  and  CBT  15th  in  the  Bridge¬ 
port  market  Twenty-five  banks  with  158  offices  com¬ 
pete  in  the  New  Haven  market  area  Connecticut 
Savings  Bank  and  New  Haven  Savings  Bank  are  the 
two  largest  depository  institutions;  CBT  ranks  sixth 
and  SNB  ranks  17th.  The  largely  rural  area  has  11 
banks  operating  15  offices.  Essex  Savings  Bank  and 
Liberty  Bank  for  Savings  are  the  first  and  second 
largest,  respectively,  while  SNB  is  sixth  and  CBT  is 


7  In  this  regard,  it  is  significant  that  some  mutual  savings  banks  in 
Connecticut  have  eliminated  the  word  "savings  from  their  corpo 
rate  title  so  that  they  may  be  known  as  a  bank  For  example 
Waterbury  Savings  Bank  has  become  The  Banking  Center  and  Citv 
Savings  of  Bridgeport  is  now  BancOne  of  Connecticut 
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ninth  The  Stamford/Norwalk  area  has  24  competing 
banks  with  a  total  of  152  offices.  Because  of  the  heavy 
commutation  from  the  Stamford/Norwalk  area  into 
New  York  City,  the  24  banks  located  in  the  area 
represent  just  a  portion  of  the  alternative  sources  of 
financial  services  available  to  many  of  the  area’s 
residents.  The  largest  institution  in  the  Stamford/Nor¬ 
walk  market  area  is  Union  Trust.  SNB  is  the  second 
largest  and  CBT  ranks  12th.  The  geographic  markets 
where  the  proponents  compete,  therefore,  are  all 
highly  active  markets  where  customers  have  numer¬ 
ous  banking  alternatives. 

The  areas  where  only  one  of  the  applicants  presently 
operates  are  also  competitive  markets.  The  Waterbury 
area  has  15  banks  with  62  offices;  SNB  ranks  13th.  In 
New  London,  18  banks  compete,  operating  69  offices; 
CBT  is  the  fourth  largest.  Fifty-four  banks  operate  in 
the  Hartford  market,  with  a  total  of  335  offices;  CBT 
ranks  third.  The  sparsely  populated  northwestern  cor¬ 
ner  of  the  state  has  14  different  banks  operating  34 
offices.  CBT  is  the  seventh  largest  bank  in  this  corner 
of  the  state.  Similarly,  in  the  northeastern  corner,  there 
are  1 2  banks  with  32  offices.  CBT  is  the  largest  bank  in 
this  area 

It  is  apparent  that  the  dynamic  financial  services 
industry  in  Connecticut  provides  customers  with  nu¬ 
merous  alternatives  for  banking  services.  Thus,  al¬ 
though  at  least  one  of  the  proponents  has  a  presence 
throughout  most  of  the  state,  a  high  degree  of  compe¬ 
tition  characterizes  the  relevant  market  areas. 

We  find  that  the  proposed  merger  will  not  substantially 
lessen  competition  in  the  affected  geographic  mar¬ 
kets. 

SNB  and  CBT  are  direct  competitors  in  the  Danbury, 
Bridgeport,  New  Haven,  Stamford/Norwalk  markets 
and  the  estuary  area.8  However,  in  each  of  these 
areas,  the  position  of  one  or  both  of  the  proponents  is 
so  minor  that  their  combination  clearly  would  not 
eliminate  any  substantial  competition.  Moreover,  none 
of  the  markets  in  which  the  proponents  directly  com¬ 
pete  are  highly  concentrated;  rather,  those  markets 


8  Arguably,  the  proponents  could  be  said  to  be  direct  competitors  in 

the  Hartford  market  However.  SNB's  market  share  of  1  percent  is 
so  small  as  to  be  de  minimis  That  market  is  served  by  54  savings 
and  commercial  banks  with  335  offices  The  four  firm  concentration 
ratio  is  54  7  percent  The  Herfindahl  Index,  at  949,  would  be 
unchanged  by  the  merger 

'*  There  is  persuasive  evidence  that  many  small  businesses  in 
Connecticut  can  turn  to  out-of-state  financial  institutions  as  an 
alternative  source  An  informal  survey  by  CBT  and  SNB  of  their  small 
business  customers  indicated  that  74  3  percent  of  firms  with  annual 
sales  of  $10  million  or  less  had  been  solicited  within  the  past  few 
months  by  financial  institutions  centered  in  Boston  or  New  York 
Sixty  percent  of  firms  with  annual  sales  of  $3  million  or  less  had 


have  a  large  number  of  firms  engaged  in  vigorous 
competition.9 

The  Danbury  market  is  served  by  17  savings  and 
commercial  banks;  the  top  four  firms  have  a  combined 
market  share  of  52  percent.  SNB  is  eighth  in  deposit 
holding  and  CBT  is  1 1th.10  The  Bridgeport  market  is 
served  by  22  savings  and  commercial  banks  with  the 
top  four  firms  having  a  combined  market  share  of  65.2 
percent.  SNB  is  ranked  eighth  and  CBT  15th  with  a 
mere  1  percent  of  deposit  holdings.  In  the  New  Haven 
market,  25  savings  and  commercial  banks  compete. 
The  top  four  firms  have  59.4  percent  of  the  market. 
SNB  is  17th  and  CBT  sixth.  As  noted  in  the  Hartford 
decision,  commercial  banks  located  in  the  New  York 
metropolitan  area  are  convenient,  alternative  sources 
of  financial  services  for  many  of  the  residents  of  the 
Stamford/Norwalk  area.  Nevertheless,  there  are  24 
savings  and  commercial  banks  located  within  that 
area  and,  among  them,  the  top  four  firms  have  less 
than  49  percent  of  total  deposits.  SNB  is  second;  CBT, 
12th.  Finally,  there  are  11  savings  and  commercial 
banks  located  within  the  estuary  area.  The  top  four 
banks  have  66.1  percent,  SNB  has  6.7  percent  and 
CBT  has  2.8  percent.  These  markets  generally  show 
substantial  variation  among  the  banks  in,  for  example, 
the  terms  offered  to  loan  customers,  which  reflects 
both  the  absence  of  parallel  behavior  and  the  pres¬ 
ence  of  competition.  Economic  Brief,  pp.  70,  74,  77- 
78,  and  81. 

Similarly,  we  find  that  there  would  be  no  substantial 
lessening  of  potential  competition  under  either  the 
“actual"  or  the  “perceived”  theories  in  any  of  the 
markets  in  which  only  one  of  the  proponents  com¬ 
petes,  i.e.,  the  New  London,  Hartford,  Waterbury  mar¬ 
kets  and  the  Northwest  and  Northeast  areas.  For  the 
potential  competition  theory  to  apply,  among  other 
things,  the  relevant  market  must  be  highly  concentrat¬ 
ed,  the  number  of  potential  entrants  must  be  small, 
and  there  must  be  a  substantial  likelihood  that  if  the 
acquiring  firm  entered  the  market  de  novo  or  by 
“toehold"  acquisition,  then  there  ultimately  would  be  a 
deconcentration  of  the  market  or  other  procompetitive 
effects.  V  P  AREEDA  &  D.  TURNER,  ANTITRUST 
LAW,  H  1116b  (1980).  One  or  more  of  these  essential 
elements  are  lacking  in  each  of  the  relevant  areas. 


received  such  solicitations.  The  proponents  also  commissioned  a 
formal  survey  of  small  businesses  between  $1  and  $20  million  in 
size  located  in  the  Stamford/Norwalk  market  This  survey  discov¬ 
ered  that  29  percent  of  those  firms  had  a  business  relationship  with 
New  York  banks  and  an  additional  1 1  percent  had  been  solicited  by 
such  banks  within  the  past  year 

10  The  figures  used  in  this  opinion  do  not  reflect  the  proposed 
divestiture  in  the  Danbury  market  which  the  proponents  have 
committed  to  perform  prior  to  the  consummation  of  this  merger  It  is 
the  view  of  OCC  that  such  a  divestiture  is  not  necessary  to  render 
the  proposed  merger  lawful  under  the  Bank  Merger  Act  According 
ly.  it  has  not  been  necessary  to  discuss  the  effects  of  the  divestiture 


70 


The  Hartford,  New  London,  Northwest  and  Northeast 
areas  are  not  highly  concentrated.  Additionally,  for 
each  of  these  areas,  there  are  numerous  alternative 
potential  entrants. 

The  Waterbury  market  is  highly  concentrated;  its  four 
firm  ratio  is  76.3  percent.  However,  the  proponent  firm 
present  in  the  market,  SNB,  is  ranked  13th  of  the  15 
savings  and  commercial  banks  serving  the  market 
and  has  a  mere  0.6  percent  market  share.  According¬ 
ly,  the  proposed  merger  would  provide  CBT  with,  at 
most,  a  “toehold"  in  the  market  and,  thus,  does  not 
substantially  lessen  any  plausible  potential  competi¬ 
tion.  The  actual  potential  competition  theory,  assum¬ 
ing  its  validity,  could  arguably  be  offended  by  the 
proposed  acquisition  if  there  was  a  substantial  likeli¬ 
hood  that  but  for  the  proposed  merger  1)  CBT  would 
enter  the  Waterbury  market  de  novo  or  by  another 
“toehold"  acquisition  and  2)  within  the  reasonably 
foreseeable  future  both  CBT  and  SNB  would  indepen¬ 
dently  become  substantial  competitors  inter  se  and 
with  other  institutions  in  that  market.  However,  we  find 
no  reasonable  basis  to  conclude  that  these  events 
would  occur  Moreover,  such  a  hypothesis  is  too 
speculative  to  warrant  consideration  Cf.  United  States 
v.  Connecticut  National  Bank,  supra,  418  U  S.  at  672- 
73. 

The  Bank  Merger  Act,  1 2  USC  1 828(c)(5)  requires  that 
this  Office  .  .  take  into  consideration  the  financial 
and  managerial  resources  and  future  prospects  of  the 
existing  and  proposed  institutions,  and  the  conve¬ 
nience  and  needs  of  the  community  to  be  served." 
SNB  is  in  sound  condition  with  strong  management, 
good  asset  quality,  earnings,  and  liquidity.  Its  capital 
position  is  satisfactory  and.  all  factors  considered,  its 
future  prospects  are  favorable 

CBT  is  also  in  satisfactory  financial  condition.  Its 
managerial  resources  are  satisfactory,  as  are  its  earn¬ 
ings  and  liquidity.  CBT’s  earnings  performance  has 
been  steadily  improving  as  loan  losses,  as  a  percent 
of  average  assets,  have  stabilized  and  net  interest 
margins  have  been  increasing  CBT's  equity  capital 
position,  while  not  strong,  improved  in  1981,  the  result 
of  a  steadily  increasing  rate  of  internal  capital  genera¬ 
tion.  The  trends  in  CBT's  financial  condition  are  posi¬ 
tive  and  its  future  prospects  are  favorable 

The  protected  financial  information  for  the  bank  result¬ 
ing  from  the  consummation  of  this  proposed  merger 
reveals  a  sound  institution  with  adequate  earnings  and 
an  acceptable  level  of  capital 

The  effect  of  the  proposed  merger  on  the  convenience 
and  needs  of  the  community  is  expected  to  be  positive 


because  of  the  resulting  bank's  management  depth 
and  sound  financial  condition. 

A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities  revealed  no  evidence  that 
the  applicants’  records  of  helping  to  meet  the  credit 
needs  of  their  entire  communities,  including  low  and 
moderate  income  neighborhoods,  are  less  than  satis¬ 
factory. 

This  Office  carefully  considered  this  application  pursu¬ 
ant  to  the  requirements  of  the  Bank  Merger  Act.  12 
USC  1828(c),  as  well  as  the  reports  on  the  competitive 
factors  related  to  it  which  were  submitted  by  other 
agencies.  The  DOJ  concluded  that  the  proposal 
would  not  be  significantly  adverse  to  competition 
provided  the  divestiture  took  place.  Similarly,  the  FRB 
concluded  that  consummation  of  the  proposal  would 
have  only  an  adverse  competitive  effect  assuming  the 
divestiture  took  place. 

We  found  that  the  subject  merger  is  lawful  under  the 
Bank  Merger  Act.  Although  the  proponents'  plan  of 
divestiture  was  not  a  factor  in  this  decision,  we  believe 
that  it  would  have  been  inappropriate  to  have  granted 
final  approval  prior  to  fulfillment  of  the  commitments 
made  in  the  amended  application.  Therefore,  the 
subject  merger  was  granted  final  approval  by  this 
Office  on  November  29,  1982,  after  1)  the  applicants 
obtained  a  purchaser  acceptable  to  the  DOJ  and  the 
OCC  and  2)  the  acquisition  of  the  subject  branches 
was  approved  by  the  responsible  agency  under  the 
Bank  Merger  Act,  12  USC  1828(c)(1). 

December  1 ,  1982 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

After  our  receipt  of  the  application,  both  banks  volun¬ 
tarily  provided  the  Antitrust  Division  with  a  substantial 
amount  of  additional  information  and  had  several 
meetings  with  Division  representatives.  As  a  result  of 
those  discussions  and  the  information  provided,  as 
well  as  our  review  of  the  competitive  factors  report 
provided  to  the  Comptroller  by  the  Federal  Reserve 
Board  on  July  26.  1 982, 1  we  have  reached  the  conclu¬ 
sion  that  the  merger  will  not  have  significantly  adverse 
effects  upon  competition  under  the  following  condi¬ 
tions:  (1 )  CBT  and  State  will  divest  all  its  interests  both 
direct  and  indirect  in  at  least  $30  million  in  deposits 
together  with  appropriate  loans  and  other  assets,  and 
four  to  six  offices,  in  the  Danbury  market  (2)  This 


’  That  report  concluded  that  the  proposed  merger  would  have  a 
"substantially  adverse  competitive  effect'  in  the  Danbury  banking 
market  as  defined  by  the  Board  (Danbury  market) 
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divestiture  will  be  made  to  a  purchaser  acceptable 
both  to  the  Comptroller  and  to  the  Department  of 
Justice  (3)  The  effective  date  of  the  Comptroller's 
approval  will  be  delayed  until  the  divestiture  has  been 
finally  approved  by  the  appropriate  regulator.  In  that 
event  consummation  of  a  CBT-State  merger  would 
take  place  30  days  thereafter. 

By  letter  dated  August  1 9,  1 982,  counsel  for  the  banks 
has  amended  the  application  to  include  these  condi¬ 


tions.  We  urge  the  Comptroller  to  include  these  condi¬ 
tions  in  any  order  approving  the  application.2 

Finally,  we  wish  to  note  for  the  record  that  the  banks 
and  their  counsel  have  fully  cooperated  with  the 
Antitrust  Division  and  have  kept  the  Comptroller's  staff 
apprised  of  the  progress  of  these  discussions. 

2  Given  the  amendment  of  the  application,  it  is  unnecessary  for  the 
Department  to  provide  a  report  on  the  competitive  effects  of  this 
merger  absent  the  divestiture 

* 


THE  FIRST  JERSEY  NATIONAL  BANK/DELAWARE  VALLEY, 

Turnersville,  N.J.,  and  Two  Branches  of  The  First  Jersey  National  Bank,  Jersey  City,  N.J. 


Names  of  banks  and  type  of  transaction 


Total  assets* * 


Banking  offices 

In  To  be 

operation  operated 


Two  Branches  of  The  First  Jersey  National  Bank,  Jersey  City,  N.J.  (374),  with  .  $  48,495,000  2  _ 

were  purchased  January  1,  1983,  by  The  First  Jersey  National  Bank/Delaware  Valley,  Turners¬ 
ville,  N.J.  (17384),  which  had .  1,077,958,000  1  _ 

After  the  purchase  was  effected,  the  receiving  bank  had .  .  3 


COMPTROLLER’S  DECISION 

The  First  Jersey  National  Bank/Delaware  Valley,  Tur¬ 
nersville,  New  Jersey  and  The  First  Jersey  National 
Bank,  Jersey  City,  New  Jersey  are  wholly-owned  and 
controlled  by  First  Jersey  National  Corporation,  Jersey 
City,  New  Jersey,  a  registered  bank  holding  company. 
This  proposed  merger  is  a  corporate  reorganization 
which  would  have  no  effect  on  competition. 

A  review  of  the  financial  and  managerial  resources 
and  future  prospects  of  the  existing  and  proposed 
institutions  and  the  convenience  and  needs  of  the 


'Asset  figures  are  of  whole  bank  as  of  December  31 ,  1982  report  of 
condition  Information  as  of  date  of  consummation  was  not  available 
at  press  time 

*  * 


community  to  be  served  has  disclosed  no  reason  why 
this  application  should  not  be  approved. 

The  record  of  this  application  and  other  information 
available  to  this  Office  as  a  result  of  its  regulatory 
responsibilities  reveals  no  evidence  that  the  banks’ 
record  of  helping  to  meet  the  credit  needs  of  their 
communities,  including  low  and  moderate  income 
neighborhoods,  is  less  than  satisfactory. 

This  is  the  prior  written  approval  required  by  the  Bank 
Merger  Act,  12  USC  1828(c),  for  the  applicants  to 
proceed  with  the  merger. 

December  1,  1982 

The  Attorney  General’s  report  was  not  received. 
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THE  FIRST  NATIONAL  BANK  OF  RICHMOND, 

Richmond,  Ind.,  and  Peoples  State  Bank,  Cambridge  City,  Ind.,  and  RN  Bank,  National  Association,  Richmond, 
Ind. 


Names  of  banks  and  type  of  transaction 


Total  assets* 


Banking  offices 

In  To  be 

operation  operated 


The  First  National  Bank  of  Richmond,  Richmond,  Ind.  (17),  with .  $1 19,532,000  7 

Peoples  State  Bank,  Cambridge  City,  Ind.,  with .  31,651,000  3 

and  RN  Bank,  National  Association,  Richmond,  Ind.  (17),  which  had .  120,000  0 


merged  January  1,  1983,  under  charter  of  the  latter  and  title  of  “The  First  National  Bank  of 
Richmond."  The  merged  bank  at  date  of  merger  had . 


10 


COMPTROLLER'S  DECISION 

On  July  27,  1982,  application  was  made  to  the  OCC 
for  authorization  to  merge  The  First  National  Bank  of 
Richmond,  Richmond,  Ind  (First  National),  and  Peo¬ 
ples  State  Bank,  Cambridge  City,  Ind.  (Peoples  Bank), 
into  RN  Bank,  National  Association,  Richmond,  Ind. 
(RN  Bank),  under  the  charter  of  the  latter  and  with  the 
title  The  First  National  Bank  of  Richmond.  The  transac¬ 
tion  is  an  organizational  structure  change  coupled 
with  a  simultaneous  acquisition.  The  merger  of  First 
National  into  RN  Bank  is  part  of  a  process  in  which 
Charter  17  Bancorp,  Inc.,  a  newly  formed  bank  hold¬ 
ing  company  located  in  Richmond,  Indiana  with  no 
prior  operating  history,  will  acquire  100  percent  own¬ 
ership  of  First  National.  The  merger  is  a  vehicle  for  a 
bank  holding  company  acquisition  and  combines  a 
non-operating  bank  with  an  existing  commercial  bank. 
As  such,  it  presents  no  competitive  issues  under  the 
Bank  Merger  Act,  12  USC  1828(c).  The  competitive 
aspects  of  the  simultaneous  acquisition  of  Peoples 
Bank  are  discussed  below. 

First  National  operates  six  branches  in  addition  to  its 
main  office  and,  as  of  March  31,  1982,  had  approxi¬ 
mately  $119  million  in  total  assets.  Peoples  Bank 
operates  two  branches  and  a  main  office  and,  as  of 
the  same  date,  had  approximately  $30  million  in  total 
assets. 

Both  banks  operate  in  Wayne  County,  Ind.  which  is  in 
eastern  Indiana  on  the  Ohio  State  line.  First  National’s 
relevant  geographic  market  consists  of  the  southeast¬ 
ern  corner  of  Wayne  County  including  the  municipal¬ 
ities  of  Richmond  and  Centerville,  an  area  that  roughly 
cuts  Wayne  County  on  the  diagonal  running  from 
southwest  to  northeast  Peoples  Bank’s  relevant  geo¬ 
graphic  market  consists  of  the  remainder  of  Wayne 
County,  an  area  which  is  contiguous  to  the  relevant 
geographic  market  of  First  National.  In  effect,  the 


*  Asset  figures  are  from  the  organizing  information  for  the  organizing 
bank  and  from  the  December  31,  1982,  report  of  condition  for  the 
operating  banks  Information  as  of  date  of  consummation  was  not 
available  at  press  time 


relevant  geographic  markets  of  both  banks  split  the 
county  in  half.  The  amount  of  overlap  between  the 
primary  service  areas  of  each  bank  does  not  appear 
to  be  significant.  The  merger  would  allow  a  logical 
combination  of  the  market  areas  which  would  result  in 
a  new  relevant  geographic  market  consisting  of 
Wayne  County  in  its  entirety.  The  two  banks  are  not 
direct  competitors  for  the  same  customers  to  any 
significant  extent.  The  merger  would  not  be  signifi¬ 
cantly  adverse  to  competition. 

Significant  competition  exists  within  Wayne  County 
between  financial  institutions.  Two  other  commercial 
banks  and  three  thrift  institutions  offer  comparable 
services.  In  addition,  both  banks  face  increasing 
competition  from  much  larger  institutions  located  in 
Indianapolis,  Dayton,  and  Louisville.  These  competing 
institutions  afford  economies  of  scale,  operating  ad¬ 
vantages,  and  new  services  which  First  National  and 
Peoples  Bank  find  difficult  to  match.  Based  upon  these 
factors  and  the  relevant  geographic  markets  already 
discussed,  consummation  of  the  merger  would  re¬ 
place  one  competitor  in  the  market  with  another, 
financially  stronger  competitor  more  able  to  meet  the 
competition. 

The  merger  will  add  three  locations  to  First  National’s 
seven  at  which  customers  can  conduct  their  banking 
business.  In  addition,  the  resulting  bank  will  be  able  to 
offer  new  services  to  customers  of  Peoples  Bank  such 
as  trust  investment  services,  automated  teller  ma¬ 
chines,  retail  repurchase  agreements  and  automated 
transfers. 

The  Bank  Merger  Act,  12  USC  1828(c)(5),  requires 
this  Office  to  consider  .  the  financial  and  manageri¬ 
al  resources  and  future  prospects  of  the  existing  and 
proposed  institutions  and  the  convenience  and  needs 
of  the  community  to  be  served  ”  The  financial  and 
managerial  resources  and  future  prospects  of  all  three 
proponents  are  considered  satisfactory  The  future 
prospects  of  the  resulting  bank  appear  favorable  as 
does  its  ability  to  further  enhance  its  competitiveness 
in  the  market  and  serve  the  convenience  and  needs  of 
its  customers 
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A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities  revealed  no  evidence  that 
the  banks'  records  of  helping  to  meet  the  credit  needs 
of  their  entire  communities,  including  low  and  moder¬ 
ate  income  neighborhoods,  are  less  than  satisfactory. 


We  have  analyzed  this  proposal  pursuant  to  the  Bank 
Merger  Act,  12  USC  1828(c),  and  find  that  it  will  not 
lessen  competition  in  the  relevant  market.  According¬ 
ly,  the  application  is  approved. 

November  30,  1982 

The  Attorney  General’s  report  was  not  received. 


FIRST  NATIONAL  BANK  OF  SOUTH  CAROLINA, 

Columbia,  S.C.,  and  The  Bank  of  Lancaster,  Lancaster,  S.C.,  and  Central  Carolina  Bank,  Lancaster,  S.C. 


Names  of  banks  and  type  of  transaction 


Total  assets* 


Banking  offices 

In  To  be 

operation  operated 


The  Bank  of  Lancaster,  Lancaster,  S  C.,  with .  $  64,396,000  4 

Central  Carolina  Bank,  Lancaster,  S.C.,  with .  13,518,000  1 

were  purchased  January  1,  1983,  by  First  National  Bank  of  South  Carolina,  Columbia,  S.C. 

(13720),  which  had .  1,289,438,000  82 

After  the  purchase  was  effected,  the  receiving  bank  had .  . 


87 


COMPTROLLER’S  DECISION 

An  application  was  filed  on  June  1,  1982,  with  the 
OCC  by  First  National  Bank  of  South  Carolina,  Colum¬ 
bia,  S.C.  (First),  for  approval  to  purchase  the  assets 
and  assume  the  liabilities  of  The  Bank  of  Lancaster, 
Lancaster,  S.C.  (BOL),  and  Central  Carolina  Bank, 
Lancaster,  S.C.  (CCB).  The  application  is  based  upon 
two  written  agreements,  one  between  First  and  BOL, 
and  the  other  between  First  and  CCB,  executed  on 
February  1 7,  1982. 

As  of  March  31,  1982,  First  had  total  deposits  of 
$801  9  million  and  operated  87  offices  throughout 
South  Carolina.  First,  the  fourth  largest  commercial 
bank  in  South  Carolina  with  approximately  7  percent  of 
the  state's  commercial  bank  deposits,  is  a  majority 
owned  subsidiary  of  First  Bancshares  Corp  of  S.C.,  a 
one-bank  holding  company. 

As  of  the  same  date,  BOL  had  total  deposits  of  $46.5 
million  and  operated  four  offices  in  Lancaster  and  one 
office  in  Kershaw;  CCB,  a  unit  bank,  had  total  deposits 
of  $7  0  million.  BOL  and  CCB  are  affiliated  through 
common  ownership  and  management. 

There  are  two  separate  geographic  markets  for  this 
proposal  the  Greater  Lancaster  area  and  the  town  of 
Kershaw  Kershaw  is  a  small  rural  community  19  miles 


'Asset  figur<  are  of  whole  bank  as  of  December  31  1982  report  of 
condition  Information  as  of  date  of  consummation  was  not  available 
at  press  time 


southeast  of  Lancaster.  First  and  BOL  operate  the  only 
two  commercial  banking  offices  (both  branch  offices) 
in  Kershaw  and,  as  such,  are  direct  competitors. 
First’s  Kershaw  branch  had  total  deposits  of  $14.1 
million  as  of  June  30,  1981;  BOL’s  Kershaw  branch 
had  total  deposits  of  $2.4  million  (accounting  for  6.2 
percent  of  BOL’s  total  deposits)  as  of  the  same  date. 
Additional  competition  is  also  provided  by  one  branch 
office  of  a  savings  and  loan  association  which  held 
deposits  of  $1 1 .6  million  at  June  30,  1981.  First  stated 
in  the  application  that  it  would  use  “its  best  efforts"  to 
divest  BOL’s  Kershaw  branch  within  18  months.  This 
Office,  however,  believes  that  the  divestiture  must 
occur  either  prior  to  or  concurrent  with  the  consumma¬ 
tion  of  the  subject  proposal  in  order  not  to  violate  the 
competitive  standards  of  the  Bank  Merger  Act,  12 
USC  1828(c).  Under  this  condition,  the  proposed 
purchase  and  assumption  will  have  no  effect  on  com¬ 
petition  within  the  Kershaw  market. 

Within  the  Greater  Lancaster  market,  First  does  not 
directly  compete  with  either  BOL  or  CCB.  First’s 
closest  office  is  its  Kershaw  branch,  19  miles  distant, 
which  derives  an  insignificant  amount  of  its  deposits 
($513,000;  3.4  percent  of  the  branch's  total  deposits) 
from  Lancaster.  There  are  three  commercial  banks 
operating  eight  offices  in  Lancaster.  However,  BOL 
and  CCB,  due  to  their  common  ownership  and  man¬ 
agement,  do  not  compete  with  each  other.  Combined, 
they  hold  73.1  percent  of  market  commercial  bank 
deposits.  The  remaining  26.9  percent  is  held  by  three 
branch  offices  of  the  state's  sixth  largest  commercial 
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bank.  Additional  competition  is  provided  by  three 
savings  and  loan  associations  which  hold  nearly  one 
and  one-half  times  the  deposits  as  the  commercial 
banks.  Within  the  Lancaster  market,  consummation  of 
the  proposal  will  merely  replace  one  competitor  (BOL 
and  CCB)  with  another  larger  institution. 

The  Bank  Merger  Act  requires  this  Office  to  consider 
“.  .  .  the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions, 
and  the  convenience  and  needs  of  the  community  to 
be  served."  We  find  the  financial  and  managerial 
resources  of  First,  BOL,  and  CCB  to  be  satisfactory. 
The  future  prospects  of  the  proponents,  individually 
and  combined,  are  considered  favorable  although  the 
larger  resulting  bank  is  expected  to  provide  a  wider 
range  of  banking  services. 

A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities,  revealed  no  evidence  that 
the  applicants'  records  of  helping  to  meet  the  credit 
needs  of  their  communities,  including  low  and  moder¬ 
ate  income  neighborhoods,  are  less  than  satisfactory. 

We  have  analyzed  this  proposal  pursuant  to  the  Bank 
Merger  Act  and  find  that,  with  the  divestiture  of  the 
Kershaw  branch  office  of  BOL  prior  to  or  concurrent 
with  consummation  of  this  proposal,  it  will  not  have  a 
significant  effect  on  competition  in  the  relevant  market 
Accordingly,  the  application  is  approved. 

November  15,  1982 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 
The  Parties 

Applicant,  First  National  Bank  of  South  Carolina,  is  the 
sole  banking  subsidiary  of  First  Bankshares  Corp  of 
South  Carolina.  Applicant  is  the  fourth  largest  financial 
institution  in  the  state  As  of  December  31,  1981, 
Applicant  had  total  deposits  of  $824.6  million,  and  net 
loans  of  $446.9  million. 

Bank  and  Central  are  commonly  owned  banks  head¬ 
quartered  in  Lancaster,  Lancaster  County  They  have 
combined  total  deposits,  as  of  December  31 ,  1 981 ,  of 
$49.8  million,  and  net  loans  of  $18.4  million.  Central’s 
only  office  is  in  Lancaster,  while  Bank  has  four  offices 
in  Lancaster  and  one  in  Kershaw. 

Product  Market 

These  banks  and  thrifts  compete  in  retail  or  household 
services  such  as  demand  deposits,  time  and  savings 
deposits,  consumer  loans,  and  residential  mortgage 
loans.  The  banks  also  compete  in  wholesale  or  com¬ 


mercial  services  such  as  business  demand  accounts, 
time  and  savings  deposits,  and  commercial  loans 

Relevant  Geographic  Market 

Lancaster  (1980  population  9,210)  and  Kershaw 
(1980  population  1,656)  are  located  in  Lancaster 
County,  on  the  North  Carolina  border  in  central  South 
Carolina.  The  economy  of  the  area  is  dominated  by  the 
textile  manufacturing  industry,  primarily  Spring  Mills, 
Inc.  This  company  is  responsible  for  nearly  half  the 
employment  in  the  county.  The  county  is  physically 
located  between  the  Catawba  and  Lynches  Rivers, 
and  is  traversed  on  the  north  and  south  by  U  S  Route 
521 ,  and  the  east  and  west  by  state  routes  9,  903,  and 
200.  The  major  highway  in  the  county,  U.S.  521, 
connects  Lancaster  with  Kershaw  and  Heath  Springs. 
Lancaster  is  approximately  12  miles  from  Heath 
Springs  and  19  miles  from  Kershaw. 

Because  of  the  economic  draw  of  Lancaster,  the  major 
economic  center  of  the  county,  and  the  ready  access 
along  the  highway  from  Heath  Springs  and  Kershaw, 
the  county  constitutes  a  distinct  economic  unit  within 
which  Applicant,  Bank,  and  Central  compete.  This 
market  encompasses  all  of  the  town  of  Kershaw 
(recently  annexed  by  Lancaster  County). 

Competitive  Effects 

Central  and  Bank  combined  are  the  largest  of  four 
commercial  banks  and  three  savings  and  loan  associ¬ 
ations  in  Lancaster  County.  As  of  June  30,  1981, 
Central/Bank  had  total  deposits  of  $44.0  million,  repre¬ 
senting  57.2  percent  of  commercial  bank  deposits 
and  25.5  percent  of  total  depository  institution  depos¬ 
its.  Applicant,  through  its  Kershaw  off le,  had  total 
deposits  of  $14.1  million,  representing  18.3  percent  of 
commercial  bank  deposits  and  8.2  percent  of  total 
deposits. 

The  resulting  firm  would  have  75.6  percent  of  commer¬ 
cial  bank  deposits,  and  33.9  percent  of  total  deposits 
The  number  of  banks  would  diminish  from  4  to  3  and 
total  depository  institutions  would  diminish  from  7  to  6 
The  Herfindahl  Index  for  commercial  bank  deposits 
would  rise  2109  points  from  4023  to  6132  The  Herfin¬ 
dahl  Index  for  total  deposits  would  rise  from  1912  to 
2333,  an  increase  of  421  points. 

Applicant  contends  that  Lancaster  and  Kershaw  are  in 
distinct  markets  Even  if  this  were  true,  the  anticompet¬ 
itive  effects  of  the  merger  are  significant  There  are 
only  two  banks  (Applicant  and  Bank)  and  one  savings 
and  loan  association  in  Kershaw  One  other  bank 
operates  in  nearby  Heath  Springs  Within  this  Ker¬ 
shaw/Heath  Springs  market,  Applicant  is  the  largest 
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institution,  with  a  50.5  percent  share  of  bank  deposits, 
and  a  44.6  percent  share  of  total  deposits.  Bank  is  the 
fourth  largest,  with  a  1 2. 1  percent  share  of  commercial 
bank  deposits,  and  a  7.6  percent  share  of  total  depos¬ 
its  The  resulting  bank  would  continue  to  dominate  the 
Kershaw/Heath  Springs  market,  with  a  52.5  percent 
share  of  total  depository  institution  deposits.  The  Her¬ 
findahl  Index  for  this  market  is  3518.  With  the  merger  it 
would  rise  to  4198,  a  680  point  increase. 

South  Carolina  law  permits  statewide  branching.  Exist¬ 
ing  structure,  economic  trends,  and  demographic 
factors  do  not  suggest  that  Lancaster  County  is  espe¬ 
cially  attractive  for  de  novo  entry.  There  is  not  a  strong 
likelihood  that  other  institutions  would  enter  Lancaster 
County,  or  Kershaw  in  particular,  on  a  de  novo  basis. 

The  Divestitures 

Applicant  states  in  the  economic  brief  attached  to  the 
application  (page  C-1)  that  it  “contemplates"  using  its 
“best  efforts”  to  divest  the  Kershaw  office  within  18 
months.  This  indefinite  commitment  (the  application 
does  not  specify  what  event  tolls  the  1 8-month  period) 
does  not,  in  our  view,  ameliorate  the  competitive 
effects  of  the  proposed  merger. 

We  believe  that  Applicant’s  proposed  divestiture 
could  mitigate  the  competitive  problems  associated 
with  this  merger.  Such  a  possibility,  however,  is  criti¬ 
cally  dependent  upon  a  number  of  circumstances — 
the  identity  of  the  proposed  purchaser,  the  timing  of 
the  divestiture,  and  whether  the  divestiture  will  create 
a  viable  competitor. 

Furthermore,  only  divestiture  before  or  concurrent  with 
the  consummation  of  this  merger  will  result  in  elimina¬ 
tion  of  most  of  the  anticompetitive  effects  in  the 
relevant  market.  There  is  no  certainty  that  Applicant 

*  * 


will  ever  be  able  to  find  an  acceptable  purchaser, 
much  less  within  the  18  month  time  period  described. 
If  there  is  no  acceptable  purchaser,  and  no  divestiture 
occurs,  an  already  concentrated  market  will  become 
significantly  more  concentrated.  In  the  case  of  a 
delayed  divestiture,  Applicant  realizes  even  more  time 
to  affect  the  pricing  and  service  policies  of  the  office  to 
be  divested,  and  to  solicit  the  customers  of  that  office 
to  move  their  accounts  to  one  of  Applicant’s  remaining 
offices  in  the  market,  and  generally  to  build  up  their 
allegiance  to  Applicant. 

That  the  Comptroller  is  aware  and  concerned  about 
these  problems  is  apparent  from  its  prior  decision  in 
First  National  State  Bancorporation,  May  8,  1979.  The 
Board  of  Governors  of  the  Federal  Reserve  System  in 
Sun  Banks  of  Florida,  Inc.,  May  8,  1982,  and  Barnett 
Banks,  Inc.,  February  1 7,  1 982,  also  has  announced  a 
policy  of  making  approval  of  mergers  and  acquisitions 
involving  divestitures  contingent  on  divestiture  prior  to 
or  concurrent  with  consummation  of  the  merger  *  This 
policy  assures  that  the  divestiture  will  take  place  to  an 
identifiable  buyer  that  the  purchaser  is  independent  of 
Applicant,  and  that  acquisition  of  a  viable  competitor 
will  result. 

Conclusion 

The  proposed  merger  would  increase  concentration  in 
an  already  highly  concentrated  market.  The  number  of 
available  banking  alternatives  would  be  reduced  sub¬ 
stantially.  Thus,  unless  the  proposed  divestiture  de¬ 
scribed  in  Applicant's  economic  brief  is  specifically 
required  to  occur  prior  to  or  concurrently  with  the 
proposed  merger,  the  merger  would  have  a  signifi¬ 
cantly  adverse  effect  on  competition. 


*  Sun  Banks  of  Florida,  Inc.,  68  Fed.  Res.  Bull.  374  (1982),  Barnett 
Banks,  Inc  .  68  Fed  Res.  Bull.  190  (1982). 
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FIRST  WISCONSIN  NATIONAL  BANK  OF  MADISON, 

Madison,  Wis.,  and  First  Wisconsin  National  Bank  of  West  Towne,  Madison,  Wis. 


Names  of  banks  and  type  of  transaction 


Banking  offices 

Total  assets*  h  To  be  ~ 

operation  operated 


First  Wisconsin  National  Bank  of  West  Towne,  Madison,  Wis.  (15831),  with .  $  17,922,000  2  _ 

and  First  Wisconsin  National  Bank  of  Madison,  Madison,  Wis.  (144),  which  had .  400,323,000  5  _ 

merged  January  1,  1983,  under  charter  and  title  of  the  latter.  The  merged  bank  at  date  of  merger 

had .  .  7 


COMPTROLLER'S  DECISION 

First  Wisconsin  National  Bank  of  West  Towne  and  First 
Wisconsin  National  Bank  of  Madison  are  majority- 
owned  and  controlled  by  First  Wisconsin  Corporation, 
Milwaukee,  Wis.,  a  registered  bank  holding  company. 
This  proposed  merger  is  a  corporate  reorganization 
which  would  have  no  effect  on  competition. 

A  review  of  the  financial  and  managerial  resources 
and  future  prospects  of  the  existing  and  proposed 
institutions  and  the  convenience  and  needs  of  the 
community  to  be  served  has  disclosed  no  reason  why 
this  application  should  not  be  approved. 


*  Asset  figures  are  from  the  December  31 ,  1 982,  report  of  condition 
Information  as  of  date  of  consummation  was  not  available  at  press 
time 


The  record  of  this  application  and  other  information 
available  to  this  Office  as  a  result  of  its  regulatory 
responsibilities  reveals  no  evidence  that  the  banks' 
records  of  helping  to  meet  the  credit  needs  of  their 
communities,  including  low  and  moderate  income 
neighborhoods,  are  less  than  satisfactory. 

This  is  the  prior  written  approval  required  by  the  Bank 
Merger  Act,  12  USC  1828(c),  for  the  applicants  to 
proceed  with  the  merger. 

November  30,  1982 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition. 


*  *  * 


TRUST  COMPANY  BANK  OF  HENRY  COUNTY,  NATIONAL  ASSOCIATION, 
McDonough,  Ga.,  and  The  Farmers  Bank,  Locust  Grove,  Ga. 


Banking  offices 

Names  of  banks  and  type  of  transaction 

Total  assets 

In 

To  be 

operation 

operated 

Thp  Farmpr*;  Rank  1  nnist  Grnvn  Da  with  . 

$10,397,000 

2 

and  Trust  Company  Bank  of  Henry  County,  National  Association,  McDonough,  Ga.  (7969),  which 

49,238,000 

3 

merged  January  1 ,  1 983,  under  charter  and  title  of  the  latter.  The  merged  bank  at  date  of  merger  had 

59,635.000 

5 

COMPTROLLER'S  DECISION 

The  Farmers  Bank,  Locust  Grove,  Ga.,  and  Trust 
Company  Bank  of  Henry  County,  National  Association, 
McDonough,  Ga.  are  majority-owned  and  controlled 
by  Trust  Company  of  Georgia,  Atlanta,  Ga.,  a  regis¬ 
tered  bank  holding  company.  This  proposed  merger  is 
a  corporate  reorganization  which  would  have  no  effect 
on  competition 

A  review  of  the  financial  and  managerial  resources 
and  future  prospects  of  the  existing  and  proposed 


institutions  and  the  convenience  and  needs  of  the 
community  to  be  served  has  disclosed  no  reason  why 
this  application  should  not  be  approved 

The  record  of  this  application  and  other  information 
available  to  this  Office  as  a  result  of  its  regulatory 
responsibilities  reveals  no  evidence  that  the  banks' 
records  of  helping  to  meet  the  credit  needs  of  their 
communities,  including  low  and  moderate  income 
neighborhoods,  are  less  than  satisfactory 
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This  is  the  prior  written  approval  required  by  the  Bank 
Merger  Act,  12  USC  1828(c),  for  the  applicants  to 
proceed  with  the  merger. 

November  23,  1982 


SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition. 


WASHBURN  TRUST  COMPANY, 

Washburn,  Maine,  and  Houlton  Trust  Company,  Houlton,  Maine,  and  Firstbank,  N.A.,  Farmington,  Maine 


Names  of  banks  and  type  of  transaction 

Total  assets 

y 1  j  1  1  v-' 

Banking  offices 

In 

operation 

To  be 
operated 

Washburn  Trust  Company,  Washburn,  Maine  with 

Houlton  Trust  Company,  Houlton,  Maine  with 

$34,742,483 

5 

27,067,364 

27,057,622 

O 

and  Firstbank,  N.A.,  Farmington,  Maine  (4459),  which  had 

merged  January  1,  1983,  under  charter  of  the  latter  and  with  the  title  '  Merrill  Bank  National 
Association."  The  merged  bank  at  date  of  merger  had 

5 

88,867.469 

12 

COMPTROLLER’S  DECISION 

Washburn  Trust  Company,  Houlton  Trust  Company 
and  Firstbank,  N.A.  are  majority-owned  and  controlled 
by  Merrill  Bankshares,  Inc.,  Bangor,  Maine,  a  regis¬ 
tered  bank  holding  company.  This  proposed  merger  is 
a  corporate  reorganization  which  would  have  no  effect 
on  competition. 

A  review  of  the  financial  and  managerial  resources 
and  future  prospects  of  the  existing  and  proposed 
institutions  and  the  convenience  and  needs  of  the 
community  to  be  served  has  disclosed  no  reason  why 
this  application  should  not  be  approved. 

The  record  of  this  application  and  other  information 
available  to  this  Office  as  a  result  of  its  regulatory 


responsibilities  reveals  no  evidence  that  the  banks’ 
records  of  helping  to  meet  the  credit  needs  of  their 
communities,  including  low  and  moderate  income 
neighborhoods,  are  less  than  satisfactory. 

This  is  the  prior  written  approval  required  by  the  Bank 
Merger  Act,  12  USC  1828(c),  for  the  applicants  to 
proceed  with  the  merger. 

October  13,  1982 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  be  not  significantly  adverse  to 
competition. 


SOUTHEAST  BANK,  NATIONAL  ASSOCIATION, 
Miami,  Fla.,  and  The  First  Marion  Bank,  Ocala,  Fla. 


Names  of  banks  and  type  of  transaction 

Total  assets 

Banking  offices 

In 

operation 

To  be 
operated 

The  First  Marion  Bank,  Ocala,  Fla  with 

$  28,353,000 

7,282,100,000 

and  Southeast  Bank,  National  Association,  Miami,  Fla.  (15638)  which  had 

merged  January  11,1 983,  under  charter  and  title  of  the  latter.  The  merged  bank  at  date  of  merger 

124 

7,310,553,000 

126 

COMPTROLLER’S  DECISION 

On  March  2,  1982,  application  was  made  to  the  OCC 
for  prior  authorization  to  merge  The  First  Marion  Bank, 
Ocala.  Fla  (First),  into  Southeast  Bank,  National  Asso¬ 
ciation,  Miami,  Fla  (Southeast)  The  application  is 


based  on  an  agreement  executed  by  the  proponents 
on  July  31 ,  1981 

As  of  December  31 ,  1981 ,  First,  an  independent  bank, 
held  total  deposits  of  $21  9  million  and  operated  two 
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offices,  both  in  Ocala.  Southeast,  the  sole  subsidiary 
bank  of  Southeast  Banking  Corporation  (effective  De¬ 
cember  30,  1981,  the  holding  company’s  19  subsid¬ 
iary  banks  and  its  trust  company  were  merged  into 
Southeast),  held  total  deposits  of  $5  0  billion  and 
operated  119  offices  in  22  counties  as  of  the  same 
date.  Southeast  Banking  Corporation  is  the  largest 
commercial  banking  organization  in  Florida  with  ap¬ 
proximately  12.4  percent  of  total  statewide  commer¬ 
cial  bank  deposits  as  of  June  30,  1981 . 

Southeast  and  First  are  not  direct  competitors  First 
derives  the  bulk  of  its  deposits  from  Marion  County 
(the  relevant  geographic  market)  where  it  is  the  sixth 
largest  of  the  seven  commercial  banks  operating  in 
the  County.  The  market  is  dominated  by  two  of  Flori¬ 
da's  largest  commercial  bank  holding  companies. 
First  holds  5.4  percent  of  market  commercial  bank 
deposits  Southeast  does  not  operate  any  offices  in 
Marion  County  and,  based  on  a  ZIP  code  analysis  of 
its  deposits,  holds  less  than  .1  percent  of  the  market's 
total  commercial  bank  deposits.  As  such,  consumma¬ 
tion  of  this  proposal  will  merely  replace  one  competitor 
in  the  market  with  another,  significantly  stronger  insti¬ 
tution,  while  allowing  Southeast  to  enter  a  market 
where  it  currently  does  not  directly  compete.  Conse- 
guently,  the  proposal  is  expected  to  have  a  positive 
effect  on  competition  in  Marion  County. 

The  Bank  Merger  Act  reguires  this  Office  to  consider 
“.  .  .  the  financial  and  managerial  resources  and  future 


prospects  of  the  existing  and  proposed  institutions 
and  the  convenience  and  needs  of  the  community  to 
be  served.”  The  financial  and  managerial  resources  of 
both  banks  are  considered  satisfactory  and  their  fu¬ 
ture  prospects  appear  favorable  After  the  consumma¬ 
tion  of  the  proposed  merger,  the  resulting  bank  will  be 
able  to  draw  on  the  financial  and  managerial  re¬ 
sources  of  its  parent,  Southeast  Banking  Corporation 
Conseguently,  the  future  prospects  of  the  resulting 
bank  appear  favorable,  as  does  its  ability  to  effectively 
further  enhance  competitiveness  within  the  market 

A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities  revealed  no  evidence  that 
the  applicants’  records  of  helping  to  meet  the  credit 
needs  of  their  communities,  including  low  and  moder¬ 
ate  income  neighborhoods,  are  less  than  satisfactory. 

This  merger  may  not  be  consummated  until  proof  of 
compliance  with  12  USC  215a(2)  is  submitted.  We 
have  analyzed  this  proposal  pursuant  to  the  Bank 
Merger  Act,  12  USC  1828(c),  and  find  that  it  will  not 
have  a  significant  effect  on  competition  in  the  relevant 
market.  Accordingly,  the  application  is  approved 
August  19,  1982 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  be  not  significantly  adverse  to 
competition. 


CENTRAL  FIDELITY  BANK,  NATIONAL  ASSOCIATION, 

Richmond,  Va.,  and  Central  Fidelity  Bank,  Northern  Virginia,  Bailey’s  Crossroads,  Va. 


Names  of  banks  and  type  of  transaction 


Total  assets 


Banking  offices 

In  To  be 

operation  operated 


Central  Fidelity  Bank,  Northern  Virginia,  Bailey's  Crossroads,  Va.,  with .  $  172,894,274  16  - 

and  Central  Fidelity  Bank,  National  Association,  Richmond,  Va.  (10080),  which  had .  859.009,168  45 

merged  January  21,1 983,  under  charter  and  title  of  the  latter.  The  merged  bank  at  date  of  merger 

had .  1,031,903.442  _  61 


COMPTROLLER’S  DECISION 

Central  Fidelity  Bank,  N.A.,  Culpeper,  Central  Fidelity 
Bank,  Charlottesville,*  Central  Fidelity  Bank,  Northern 
Virginia  and  Central  Fidelity  Bank  N.A.,  Richmond  are 


*  Central  Fidelity  Bank,  N  A  ,  Culpeper,  merged  October  22.  1982 
with  Central  Fidelity  Bank,  N  A  ,  Richmond,  and  Central  Fidelity 
Bank,  Charlottesville,  merged  November  19,  1982  with  Central 
Fidelity  Bank,  N  A  ,  Richmond 


majority-owned  and  controlled  by  Central  Fidelity 
Banks,  Inc.,  Richmond,  Virginia,  a  registered  bank 
holding  company.  This  proposed  merger  is  a  corpo¬ 
rate  reorganization  which  would  have  no  effect  on 
competition. 

A  review  of  the  financial  and  managerial  resources 
and  future  prospects  of  the  existing  and  proposed 
institutions  and  the  convenience  and  needs  of  the 
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community  to  be  served  has  disclosed  no  reason  why 
this  application  should  not  be  approved. 

The  record  of  this  application  and  other  information 
available  to  this  Office  as  a  result  of  its  regulatory 
responsibilities  reveals  no  evidence  that  the  banks' 
record  of  helping  to  meet  the  credit  needs  of  their 
communities,  including  low  and  moderate  income 
neighborhoods,  is  less  than  satisfactory. 


This  is  the  prior  written  approval  required  by  the  Bank 
Merger  Act,  12  USC  1828(c),  for  the  applicants  to 
proceed  with  the  merger. 

Septembers,  1982 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  be  not  significantly  adverse  to 
competition. 


KEY  BANK  OF  SOUTHEASTERN  NEW  YORK  NATIONAL  ASSOCIATION, 
Chester,  N.Y.,  and  The  National  Bank  of  Pawling,  Pawling,  N.Y. 


Names  of  banks  and  type  of  transaction 

Total  assets  * 

Banking  offices 

In  To  be 

operation  operated 

The  National  Bank  of  Pawling,  Pawling,  N.Y.  (1269)  with 

$  20,606,000 
256,615,000 

and  Key  Bank  of  Southeastern  New  York  National  Association,  Chester,  N.Y.  (1349),  which  had 
merged  January  29,  1983,  under  the  charter  and  title  of  the  latter.  The  merged  bank  at  date  of 
merger  had . 

26 

29 

COMPTROLLER'S  DECISION 

On  June  14,  1982,  application  was  made  to  the  OCC 
for  prior  authorization  to  merge  The  National  Bank  of 
Pawling,  Pawling,  N.Y.  (Pawling),  into  Key  Bank  of 
Southeastern  New  York,  National  Association,  Ches¬ 
ter,  N.Y.  (KBSE).  This  application  is  based  on  an 
agreement  finalized  between  Pawling  and  KBSE  on 
February  17,  1982. 

As  of  March  31,  1982,  Pawling,  an  independent  bank, 
had  total  deposits  of  $17.2  million  and  operated  three 
offices  in  Dutchess  and  Putman  Counties.  On  the 
same  date,  KBSE  had  total  deposits  of  $216.8  million 
and  operated  25  banking  offices  over  three  counties  in 
southeastern  New  York  State.  KBSE  is  a  majority- 
owned  subsidiary  of  Key  Banks  Inc.,  Albany,  N.Y. 

The  proponents  do  not  currently  compete  directly  and, 
as  such,  consummation  of  this  proposal  will  have  no 
significant  effect  on  existing  competition  in  the  rele¬ 
vant  geographic  market.  The  nearest  office  of  KBSE  to 
any  office  of  Pawling  is  located  26  road  miles  west  and 
across  the  Hudson  River. 

The  relevant  geographic  market  for  this  proposal 
encompasses  the  southeastern  corner  of  Dutchess 


‘  tSS6f  !igures  are  frorn  ,he  December  31 ,  1982,  report  of  condition 
Information  as  of  date  of  consummation  was  not  available  at  press 
time 


County  and  the  eastern  half  of  adjoining  Putnam 
County,  which  is  where  Pawling  operates  its  offices, 
and  derives  the  bulk  of  its  deposits.  Pawling  is  the 
fourth  largest  of  nine  commercial  banks  in  the  market, 
and  accounted  for  11  percent  ($19  million)  of  total 
commercial  bank  deposits  as  of  June  30,  1981 .  Pawl- 
ing's  market  share  has  declined  slightly  since  1977. 
KBSE  derives  only  a  nominal  volume  of  its  business 
from  the  relevant  market,  with  $70,241  or  03  percent 
of  its  total  deposits  originating  in  the  relevant  market. 
Therefore,  consummation  of  this  proposal  would 
merely  replace  one  competitor  in  the  relevant  market 
with  another  while,  at  the  same  time,  allowing  KBSE  to 
compete  directly  in  a  market  in  which  it  does  not 
currently  operate.  As  such,  the  proposal  is  expected 
to  have  a  positive  effect  on  competition  in  the  relevant 
market. 

The  Bank  Merger  Act  requires  this  Office  to  consider 
.  the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions 
and  the  convenience  and  needs  of  the  community  to 
be  served."  The  financial  and  managerial  resources  of 
KBSE  are  considered  satisfactory  and  its  future  pros¬ 
pects  are  favorable.  The  financial  and  managerial 
resources  of  Pawling  are  also  reported  to  be  satisfac¬ 
tory,  but  its  future  prospects  are  limited  due  to  its 
inability  to  effectively  compete  with  the  other  banks  in 
the  relevant  market  that  have  higher  lending  limits  and 
offer  a  wider  range  of  services  It  is  expected  that 
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consummation  of  this  proposal  will  afford  Pawling’s 
customers  with  more  diversified  banking  services  and, 
as  a  result,  enhance  the  convenience  and  needs  of 
the  banking  public  as  a  whole. 

A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities  revealed  no  evidence  that 
the  applicants’  records  of  helping  to  meet  the  credit 
needs  of  their  communities,  including  low  and  moder¬ 
ate  income  neighborhoods,  are  less  than  satisfactory. 


We  have  analyzed  this  proposal  pursuant  to  the  Bank 
Merger  Act,  12  USC  1828(c),  and  find  that  it  does  not 
lessen  competition  in  the  relevant  market  According¬ 
ly,  the  application  is  approved. 

December  9,  1982 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  be  not  significantly  adverse  to 
competition. 

*  * 


COMMUNITY  BANK, 

Steelville,  Mo.,  and  First  Community  National  Bank  of  Crawford  County,  Steelville,  Mo. 


Names  of  banks  and  type  of  transaction 


Total  assets 


Banking  offices 

In  To  be 

operation  operated 


Community  Bank,  Steelville,  Mo.,  with .  $29,670,000  1  _ 

and  First  Community  National  Bank  of  Crawford  County,  Steelville,  Mo.  (17694),  which  had .  120,000  0  _ 

merged  February  1,  1983.  under  charter  and  title  of  the  latter.  The  merged  bank  at  date  of  merger 

had .  29,790,000  _  1 


COMPTROLLER  S  DECISION 

Community  Bank  and  First  Community  National  Bank 
of  Crawford  County  (organizing)  are  majority-owned 
and  controlled  by  Steelville  Community  Banc-Shares, 
Inc.,  Steelville,  Mo.  a  registered  bank  holding  compa¬ 
ny.  This  proposed  merger  is  a  corporate  reorganiza¬ 
tion  which  would  have  no  effect  on  competition. 

A  review  of  the  financial  and  managerial  resources 
and  future  prospects  of  the  existing  and  proposed 
institutions  and  the  convenience  and  needs  of  the 
community  to  be  served  has  disclosed  no  reason  why 
this  application  should  not  be  approved. 

The  record  of  this  application  and  other  information 
available  to  this  Office  as  a  result  of  its  regulatory 
responsibilities  reveals  no  evidence  that  the  bank’s 
record  of  helping  to  meet  the  credit  needs  of  its 


community,  including  low  and  moderate  income 
neighborhoods,  is  less  than  satisfactory. 

This  is  the  prior  written  approval  required  by  the  Bank 
Merger  Act,  12  USC  1828(c),  for  the  applicants  to 
proceed  with  the  merger. 

December  22,  1982 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

The  proposed  merger  is  part  of  a  plan  through  which 
First  Community  National  Bank  of  Crawford  County 
(org.)  would  become  a  subsidiary  of  Steelville  Com¬ 
munity  Banc-Shares,  Inc.,  a  bank  holding  company 
The  instant  transaction  would  merely  combine  an 
existing  bank  with  a  non-operating  institution;  as  such, 
and  without  regard  to  the  acquisition  of  the  surviving 
bank  by  Steelville  Community  Banc-Shares,  Inc  ,  it 
would  have  no  effect  on  competition. 

*  * 
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RALEIGH  COUNTY  NATIONAL  BANK, 

Beckley,  W.  Va.,  and  National  Bankers  Trust,  Bradley,  W.  Va. 


Names  of  banks  and  type  of  transaction 


Total  assets' 


Banking  offices 

In  To  be 

operation  operated 


National  Bankers  Trust,  Bradley,  W.  Va.  (17009),  with .  $  2,746,000  1  _ 

and  Raleigh  County  National  Bank,  Beckley,  W.  Va.  (16002),  which  had .  169,737,000  2  _ 

merged  February  7,  1983,  under  charter  and  title  of  the  latter.  The  merged  bank  at  date  of  merger 

had .  .  3 


COMPTROLLER  S  DECISION 

On  October  5,  1982,  application  was  made  to  the 
OCC  for  prior  authorization  to  merge  National  Bankers 
Trust,  Bradley,  W.  Va.  ("NBT"),  into  Raleigh  County 
National  Bank,  Beckley,  W.  Va.  (“Raleigh").  This  appli¬ 
cation  is  based  on  an  agreement  finalized  between 
NBT  and  Raleigh  on  May  14,  1982. 

As  of  September  30,  1982,  NBT  had  total  deposits  of 
$1.5  million  and  operated  its  only  office  in  Bradley, 
Raleigh  County.  On  the  same  date,  Raleigh,  a  unit 
bank,  had  total  deposits  of  $132  million.  The  banks  are 
affiliated  through  common  ownership  (a  majority  of 
NBT’s  shareholders  are  also  shareholders  of  Raleigh) 
and  interlocking  directors. 

The  relevant  geographic  market  for  this  proposal 
encompasses  Raleigh  County  and  the  southern  por¬ 
tion  of  Fayette  County.  The  proponents  are  direct 
competitors  in  this  market  which  is  served  by  13 
commercial  banks  with  total  deposits  of  $603  million. 
Raleigh  ranks  third  in  market  share  with  21  percent  of 
total  deposits  and  NBT  is  last  with  .2  percent.  Although 
the  proponents  serve  the  same  market,  NBT  is  a 
nominal  competitor  given  its  market  share  and  affili- 


*  Asset  figures  are  from  the  December  31 ,  1982,  report  of  condition 
Information  as  of  date  of  consummation  was  not  available  at  press 
time 


ation  with  Raleigh.  Therefore,  under  these  circum¬ 
stances,  the  proposed  merger  would  not  have  an 
adverse  effect  on  competition. 

The  Bank  Merger  Act  requires  this  Office  to  consider 
‘ .  .  .  the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions 
and  the  convenience  and  needs  of  the  community  to 
be  served.”  The  financial  and  managerial  resources  of 
both  banks  are  considered  satisfactory  The  future 
prospects  of  the  proponent  banks  independently,  and 
in  combination,  are  favorable,  as  are  the  expected 
effects  of  the  proposal  on  the  convenience  and  needs 
of  the  community  to  be  served. 

A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities,  revealed  no  evidence  that 
the  applicants’  records  of  helping  to  meet  the  credit 
needs  of  their  communities,  including  low  and  moder¬ 
ate  income  neighborhoods,  are  less  than  satisfactory. 

We  have  reviewed  this  proposal  pursuant  to  the  Bank 
Merger  Act,  12  USC  1828(c),  and  find  that  it  does  not 
lessen  competition  in  the  relevant  market.  According¬ 
ly,  the  application  is  approved. 

January  6,  1983 

The  Attorney  General's  report  was  not  received 

* 
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BANK  OF  TUSCUMBIA, 

Tuscumbia,  Mo.,  and  Lake  National  Bank,  Lake  Ozark,  Mo. 


Names  of  banks  and  type  of  transaction 


Total  assets * 


Banking  offices 

In  To  be 

operation  operated 


Bank  of  Tuscumbia,  Tuscumbia,  Mo.,  with .  $13,564,000  2  _ 

and  Lake  National  Bank,  Lake  Ozark,  Mo.  (17700),  which  had  .  201,800  0  _ 

merged  February  15,  1983,  under  charter  and  title  of  the  latter.  The  merged  bank  at  date  of  merger 

had .  .  2 


COMPTROLLER'S  DECISION 

Lake  National  Bank  is  being  organized  by  First  Mid¬ 
west  Bancorp.,  Inc.  (First),  a  bank  holding  company. 
The  merger  of  Bank  of  Tuscumbia  into  Lake  National 
Bank  is  part  of  a  process  whereby  First  will  acquire 
100  percent  (less  directors'  qualifying  shares)  of  Bank 
of  Tuscumbia.  The  merger  is  a  vehicle  for  a  bank 
holding  company  acquisition  and  combines  a  non¬ 
operating  bank  with  an  existing  commercial  bank.  As 
such,  it  presents  no  competitive  issues  under  the  Bank 
Merger  Act,  12  USC  1828(c). 

The  financial  and  managerial  resources  of  both  banks 
and  the  future  prospects  of  the  resulting  bank  are 
favorable.  After  the  merger,  the  resulting  bank  will  be 
in  the  position  to  draw  on  the  financial  and  managerial 
resources  of  its  new  corporate  parent.  This  will  permit 
it  to  more  effectively  serve  the  convenience  and  needs 
of  its  community. 


*  Asset  figures  are  from  the  organizing  information  for  the  organizing 
bank  and  from  the  December  31,  1982,  report  of  condition  for  the 
operating  bank  Information  as  of  date  of  consummation  was  not 
available  at  press  time 


A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities  revealed  no  evidence  that 
the  applicant's  record  of  helping  to  meet  the  credit 
needs  of  its  entire  community,  including  low  and 
moderate  income  neighborhoods,  is  less  than  satis¬ 
factory. 

This  decision  is  the  prior  written  approval  required  by 
the  Bank  Merger  Act  for  the  applicants  to  proceed  with 
the  proposed  merger 
September  23,  1982 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

The  proposed  merger  is  part  of  a  plan  through  which 
the  Lake  National  Bank  (org.)  would  become  a  subsid¬ 
iary  of  First  Midwest  Bancorp.,  Inc.,  a  bank  holding 
company.  The  instant  transaction  would  merely  com¬ 
bine  an  existing  bank  with  a  non-operating  institution; 
as  such,  and  without  regard  to  the  acquisition  of  the 
surviving  bank  by  First  Midwest  Bancorp.,  it  would 
have  no  effect  on  competition. 


THE  FIRST  NATIONAL  EXCHANGE  BANK  OF  VIRGINIA, 

Roanoke,  Va.,  and  The  First  National  Exchange  Bank  of  Montgomery  County,  Blacksburg,  Va. 


Banking  offices 

Names  of  banks  and  type  of  transaction  Total  assets*  /n  Jo  be 

operation  operated 

The  First  National  Exchange  Bank  of  Montgomery  County,  Blacksburg,  Va.  (16246),  with .  $  51,497.000  3 

and  The  First  National  Exchange  Bank  of  Virginia,  Roanoke,  Va.  (2737),  which  had .  1,707,894,000  40 

merged  February  17,  1983,  under  the  charter  and  title  of  the  latter.  The  merged  bank  at  date  of 

merger  had .  . 


COMPTROLLER'S  DECISION 

The  First  National  Exchange  Bank  of  Montgomery 
County  and  The  First  National  Exchange  Bank  of 


*  Asset  figures  are  from  the  December  31 ,  1982,  report  of  condition 
Information  as  of  date  of  consummation  was  not  available  at  press 
time 


Virginia  are  majority-owned  and  controlled  by  Domin¬ 
ion  Bankshares  Corporation,  Roanoke,  Va.,  a  regis¬ 
tered  bank  holding  company.  This  proposed  merger  is 
a  corporate  reorganization  which  would  have  no  effect 
on  competition 
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A  review  of  the  financial  and  managerial  resources 
and  future  prospects  of  the  existing  and  proposed 
institutions  and  the  convenience  and  needs  of  the 
community  to  be  served  has  disclosed  no  reason  why 
this  application  should  not  be  approved. 

The  record  of  this  application  and  other  information 
available  to  this  Office  as  a  result  of  its  regulatory 
responsibilities  reveals  no  evidence  that  the  bank's 
record  of  helping  to  meet  the  credit  needs  of  its 
community,  including  low  and  moderate  income 
neighborhoods,  is  less  than  satisfactory. 

*  * 


This  is  the  prior  written  approval  required  by  the  Bank 
Merger  Act,  12  USC  1828(c),  for  the  applicants  to 
proceed  with  the  merger. 

December  23,  1982 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  be  not  significantly  adverse  to 
competition. 


FLORIDA  NATIONAL  BANK  AT  BELLE  GLADE, 

Belle  Glade,  Fla.,  and  Nine  Branches  of  Florida  National  Bank  of  Palm  Beach  County,  West  Palm  Beach,  Fla. 


Names  of  banks  and  type  of  transaction 

Total  assets* 

Banking  offices 

In  To  be 

operation  operated 

Nine  Branches  of  Florida  National  Bank  of  Palm  Beach  County,  West  Palm  Beach,  Fla.  (14721), 
with  . 

$277,051,000 

20,226,000 

9 

were  purchased  February  28,  1983,  by  Florida  National  Bank  at  Belle  Glade,  Belle  Glade,  Fla. 
(14454)  which  had  . 

1 

After  the  purchase  was  effected,  the  receiving  bank  had . 

10 

COMPTROLLER’S  DECISION 

Florida  National  Bank  at  Belle  Glade  and  Florida 
National  Bank  of  Palm  Beach  County  are  majority- 
owned  and  controlled  by  Florida  National  Banks  of 
Florida,  Inc.,  Jacksonville,  Fla.,  a  registered  bank 
holding  company.  This  proposed  purchase  is  a  corpo¬ 
rate  reorganization  wfiich  would  have  no  effect  on 
competition. 

A  review  of  the  financial  and  managerial  resources 
and  future  prospects  of  the  existing  and  proposed 
institutions  and  the  convenience  and  needs  of  the 
community  to  be  served  has  disclosed  no  reason  why 
this  application  should  not  be  approved. 


*  Asset  figures  are  of  whole  bank  as  of  December  31,1 982,  report  of 
condition  for  the  operating  bank  Information  as  of  date  of  consum¬ 
mation  was  not  available  at  press  time. 


The  record  of  this  application  and  other  information 
available  to  this  Office  as  a  result  of  its  regulatory 
responsibilities  reveals  no  evidence  that  the  banks' 
records  of  helping  to  meet  the  credit  needs  of  their 
communities,  including  low  and  moderate  income 
neighborhoods,  are  less  than  satisfactory. 

This  is  the  prior  written  approval  required  by  the  Bank 
Merger  Act,  12  USC  1828(c),  for  the  applicants  to 
proceed  with  the  purchase. 

February  28,  1983 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition. 
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ATLANTIC  NATIONAL  BANK  OF  FLORIDA, 

Jacksonville,  Fla.,  and  Nassau  County  State  Bank,  Callahan,  Fla. 


Names  of  banks  and  type  of  transaction 


Total  assets 


Nassau  County  State  Bank,  Callahan,  Fla.,  with  .  $  15,245,000 

and  Atlantic  National  Bank  of  Florida,  Jacksonville,  Fla.  (6888),  which  had .  2.651,020,000 

merged  March  1,  1983,  under  charter  and  title  of  the  latter.  The  merged  bank  at  date  of  merger 

had .  2,663,796.000 


Banking  offices 


In  To  be 

operation  operated 


3 

84 
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COMPTROLLER'S  DECISION 

On  October  27,  1982,  application  was  made  to  the 
OCC  to  merge  Nassau  County  State  Bank,  Callahan, 
Fla.  (Nassau),  into  Atlantic  National  Bank  of  Florida, 
Jacksonville,  Fla.  (ANB).  This  application  is  based  on 
an  agreement  to  merge  finalized  between  Nassau  and 
ANB  on  September  23,  1982. 

As  of  September  30,  1982,  ANB  had  $2.5  billion  in 
total  assets  and  operated  95  banking  offices  in  14 
Florida  counties.  ANB  is  the  second  largest  bank  in 
Florida  and  is  a  subsidiary  of  Atlantic  Bancorporation, 
Jacksonville,  Florida.  On  the  same  date,  Nassau,  an 
independent  bank,  had  total  assets  of  $14.4  million  in 
three  offices,  all  of  which  are  in  Nassau  County. 

The  proponents  currently  do  not  compete  directly,  and 
as  such,  consummation  of  this  proposal  will  have  no 
significant  effect  on  existing  competition  in  the  rele¬ 
vant  geographic  market.  The  relevant  market  for  this 
proposal  is  Nassau  County,  Fla.,  in  which  Nassau 
operates  its  offices  and  from  which  it  derives  all  of  its 
deposits.  Nassau  is  the  second  largest  of  the  three 
banks  operating  in  the  Nassau  County  market  when 
measured  by  total  deposits;  however,  both  of  its 
competitors  are  owned  by  large  statewide  holding 
companies.  ANB  derives  only  .002  percent  of  its 
deposits  from  the  relevant  market,  and  its  closest 
office  is  20  miles  south  in  Jacksonville.  Atlantic  Ban- 
corporation’s  other  bank  subsidiary  operates  solely  in 
Dade  County,  at  the  southern  tip  of  the  state.  There¬ 
fore,  consummation  of  this  proposal  will  merely  re¬ 
place  one  competitor  in  the  market  with  another, 
significantly  larger  institution,  while  permitting  ANB  to 
enter  a  market  in  which  it  currently  does  not  compete. 


The  Bank  Merger  Act  requires  this  Office  to  consider 
“.  .  .  the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions 
and  the  convenience  and  needs  of  the  community  to 
be  served.”  The  financial  and  managerial  resources  of 
both  banks  are  considered  satisfactory.  Consumma¬ 
tion  of  the  proposed  merger  will  provide  the  resulting 
bank  with  an  increased  legal  lending  limit,  and  cus¬ 
tomers  of  Nassau  with  a  wider  range  of  services  from 
which  to  choose.  Consequently,  the  future  prospects 
of  the  resulting  banks  are  favorable,  as  are  the  expect¬ 
ed  effects  of  the  proposal  on  the  convenience  and 
needs  of  the  community  to  be  served. 

A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities  revealed  no  evidence  that 
the  applicants’  records  of  helping  to  meet  the  credit 
needs  of  their  communities,  including  low  and  moder¬ 
ate  income  neighborhoods,  are  less  than  satisfactory 

We  have  reviewed  this  proposal  pursuant  to  the  Bank 
Merger  Act,  12  USC  1828(c),  and  find  that  it  does  not 
lessen  competition  in  the  relevant  market  According¬ 
ly,  the  application  is  approved. 

January  28,  1983 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition. 
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THE  FARMERS  AND  TRADERS  NATIONAL  BANK  OF  HILLSBORO, 
Hillsboro,  Ohio,  and  FTH  National  Bank,  Hillsboro,  Ohio 


Names  of  banks  and  type  of  transaction 


The  Farmers  and  Traders  National  Bank  of  Hillsboro,  Hillsboro,  Ohio  (9243),  with . 

was  purchased  March  1,  1983,  by  FTH  National  Bank,  Hillsboro.  Ohio  (17646),  which  had 

After  the  purchase  was  effected,  the  receiving  bank  had . 

The  purchase  was  effected  under  the  title  The  Farmers  and  Traders  National  Bank." 


Total  assets* 


$51,025,000 

480,000 


Banking  offices 


In  To  be 

operation  operated 


2  _ 

0  _ 

_  2 


COMPTROLLER'S  DECISION 

FTH  National  Bank  and  The  Farmers  and  Traders 
National  Bank  of  Hillsboro  are  majority-owned  and 
controlled  by  First  National  Cincinnati  Corporation, 
Cincinnati,  Ohio,  a  registered  bank  holding  company. 
This  proposed  transaction  is  a  corporate  reorganiza¬ 
tion  which  would  have  no  effect  on  competition. 

A  review  of  the  financial  and  managerial  resources 
and  future  prospects  of  the  existing  and  proposed 
institutions  and  the  convenience  and  needs  of  the 
community  to  be  served  has  disclosed  no  reason  why 
this  application  should  not  be  approved. 

The  record  of  this  application  and  other  information 
available  to  this  Office  as  a  result  of  its  regulatory 


*  Asset  figures  are  from  the  organizing  information  for  the  organizing 
bank  and  from  the  December  31,  1982,  report  of  condition  for  the 
operating  bank  Information  as  of  date  of  consummation  was  not 
available  at  press  time 


responsibilities  reveals  no  evidence  that  the  bank's 
record  of  helping  to  meet  the  credit  needs  of  its 
community,  including  low  and  moderate  income 
neighborhoods,  is  less  than  satisfactory. 

This  is  the  prior  written  approval  required  by  the  Bank 
Merger  Act,  12  USC  1828(c),  for  the  applicants  to 
proceed  with  the  transaction. 

January  28,  1983 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

The  proposed  merger  is  part  of  a  plan  through  which 
FTH  National  Bank  (org.)  would  become  a  subsidiary 
of  First  National  Cincinnati  Corporation,  a  bank  hold¬ 
ing  company.  The  instant  transaction  would  merely 
combine  an  existing  bank  with  a  non-operating  institu¬ 
tion;  as  such,  and  without  regard  to  the  acquisition  of 
the  surviving  bank  by  First  National  Cincinnati  Corpo¬ 
ration,  it  would  have  no  effect  on  competition. 


FIRST  NATIONAL  BANK  IN  NEW  CASTLE, 

New  Castle,  Ind. ,  and  The  Citizens  National  Bank  of  Knightstown,  Knightstown,  Ind. 


Names  of  banks  and  type  of  transaction 


Total  assets 


Banking  offices 

In  To  be 

operation  operated 


The  Citizens  National  Bank  of  Knightstown,  Knightstown,  Ind.  (9152)  with .  $11,567,402  1  _ 

and  First  National  Bank  in  New  Castle,  New  Castle,  Ind.  (13816),  which  had .  47,375,954  3  _ 

merged  March  1,  1983,  under  charter  of  the  latter  and  with  the  title  "Security  National  Bank.  The 

merged  bank  at  date  of  merger  had .  59,224,261  _  4 


COMPTROLLER'S  DECISION 

On  October  5,  1982,  application  was  made  to  the 
OCC  to  grant  prior  written  approval  for  The  Citizens 
National  Bank  of  Knightstown,  Knightstown,  Ind.  (Citi¬ 
zens  National)  to  merge  with  and  into  First  National 
Bank  in  New  Castle,  New  Castle,  Ind  (First  National) 
under  the  charter  of  the  latter  and  with  the  title  Security 
National  Bank 


First  National  is  the  second  largest  of  seven  commer¬ 
cial  banks  operating  in  Henry  County,  Ind.  controlling 
approximately  19  percent  of  the  county’s  total  depos¬ 
its  As  of  December  31,  1981,  First  National  had  $37 
million  in  deposits  and  $41  million  in  total  assets.  The 
bank  operates  two  branches  and  a  mam  office,  all 
located  in  New  Castle,  Ind.  Citizens  National  is  the 
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sixth  largest  bank  operating  in  Henry  County.  As  of 
December  31 ,  1981 ,  Citizens  National  had  $13  million 
in  deposits  and  $14  million  in  total  assets.  The  bank 
operates  a  single  office  located  in  Kmghtstown,  Ind. 

Both  banks  operate  in  Henry  County,  Ind.  which  is 
located  immediately  east  of  the  Indianapolis  metropol¬ 
itan  area.  First  National’s  relevant  geographic  market 
consists  of  Henry  County  in  its  entirety  with  the  great¬ 
est  portion  of  its  deposits  concentrated  in  and  around 
the  municipality  of  New  Castle.  Due  to  the  close 
proximity  of  Kmghtstown,  Ind  to  the  Henry/Rush 
County  line,  the  relevant  geographic  market  of  Citi¬ 
zens  National  consists  of  the  southwest  corner  of 
Henry  County  and  portions  of  the  contiguous  counties 
of  Rush  and  Hancock,  an  area  that  roughly  encircles 
the  municipality  of  Kmghtstown.  Although  the  two 
relevant  geographic  markets  overlap,  an  analysis  of 
market  deposits  by  ZIP  code  indicates  that  the  overlap 
is  not  significant. 

Considerable  competition  exists  within  the  markets 
served  by  First  National  and  Citizens  National.  Five 
other  commercial  banks  and  two  savings  and  loan 
associations  provide  direct  competition.  Upon  con¬ 
summation  of  the  proposal,  First  National  will  remain 
the  second  largest  commercial  bank  in  Henry  County 
and  sufficient  banking  alternatives  will  remain  avail¬ 
able  to  the  banking  public. 

The  Bank  Merger  Act,  12  USC  1828(c)(5),  reguires 
this  Office  to  consider ",  ,  .  the  financial  and  manageri¬ 
al  resources  and  future  prospects  of  the  existing  and 
proposed  institutions  and  the  convenience  and  needs 
of  the  community  to  be  served."  The  ability  of  Citizens 
National  to  continue  to  adequately  meet  the  conve¬ 


nience  and  needs  of  its  community  is  questionable 
Difficulties  experienced  in  the  loan  portfolio  area  have 
hampered  the  bank’s  earnings  and  its  ability  to  meet 
the  competition  of  the  marketplace.  Attempts  by  man¬ 
agement  to  correct  the  situation  have  met  with  only 
limited  success.  First  National  has  sufficient  manageri¬ 
al  and  financial  resources  to  address  the  loan  portfolio 
and  earnings  difficulties  of  Citizens  National  thus  en¬ 
abling  the  resultant  bank  to  compete  more  effectively 
with  other  banks  and  other  providers  of  financial 
services. 

The  convenience  and  needs  of  the  service  areas  of 
the  two  banks  will  be  enhanced  through  economies  of 
scale,  pooling  of  resources,  and  the  consolidation  of 
management  expertise.  The  future  prospects  of  the 
resultant  bank  appear  favorable  as  does  its  ability  to 
further  enhance  its  competitiveness  in  the  market. 

A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities  revealed  no  evidence  that 
the  banks’  records  of  helping  to  meet  the  credit  needs 
of  their  entire  communities,  including  low  and  moder¬ 
ate  income  neighborhoods,  are  less  than  satisfactory. 

We  have  analyzed  this  proposal  pursuant  to  the  Bank 
Merger  Act,  12  USC  1828(c),  and  find  that  it  will  not 
significantly  lessen  competition  in  the  relevant  market 
Accordingly,  the  application  is  approved. 

January  1 1 ,  1983 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition. 

*  * 


MIDLANTIC  NATIONAL  BANK/SOUTH, 

Haddonfield,  N.J.,  and  Midlantic  National  Bank/Atlantic,  Atlantic  City,  N.J. 


Names  of  banks  and  type  of  transaction 


Total  assets* 


Banking  offices 

In  To  be 

operation  operated 


Midlantic  National  Bank/ Atlantic,  Atlantic  City,  N.J.  (15781),  with  $115,426,000  9  - 

and  Midlantic  National  Bank/South,  Haddonfield,  N  J.  (14457),  which  had .  463,838,000  22  - 

merged  March  1 ,  1 983,  under  charter  and  title  of  the  latter  The  merged  bank  at  date  of  merger  had  -  31 


COMPTROLLER’S  DECISION 

Midlantic  National  Bank/South  and  Midlantic  National 
Bank/Atlantic  are  majority-owned  and  controlled  by 
Midlantic  Banks,  Inc.,  Edison,  N.J.,  a  registered  bank 

*  Asset  figures  are  from  the  December  31 .  1982,  report  of  condition 
Information  as  of  date  of  consummation  was  not  available  at  press 
time 


holding  company.  This  proposed  merger  is  a  corpo¬ 
rate  reorganization  which  would  have  no  effect  on 
competition 

A  review  of  the  financial  and  managerial  resources 
and  future  prospects  of  the  existing  and  proposed 
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institutions  and  the  convenience  and  needs  of  the 
community  to  be  served  has  disclosed  no  reason  why 
this  application  should  not  be  approved. 

The  record  of  this  application  and  other  information 
available  to  this  Office  as  a  result  of  its  regulatory 
responsibilities  reveals  no  evidence  that  the  banks’ 
records  of  helping  to  meet  the  credit  needs  of  their 
communities,  including  low  and  moderate  income 
neighborhoods,  are  less  than  satisfactory. 


This  is  the  prior  written  approval  required  by  the  Bank 
Merger  Act,  12  USC  1828(c),  for  the  applicants  to 
proceed  with  the  merger. 

January  28,  1983 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition. 

*  * 


SOUTHEAST  BANK,  NATIONAL  ASSOCIATION, 

Miami,  Fla.,  and  Nine  Branches  of  Florida  National  Bank  at  Belle  Glade,  Belle  Glade,  Fla. 


Names  of  banks  and  type  of  transaction 


Total  assets* 


Banking  offices 

In  To  be 

operation  operated 


Nine  Branches  of  Florida  National  Bank  at  Belle  Glade,  Belle  Glade,  Fla.  (14721),  with .  $  277,051,000  9  _ 

were  purchased  March  1,  1983,  by  Southeast  Bank,  National  Association,  Miami,  Fla.  (15638), 

which  had .  7,010,433,000  124  _ 

After  the  purchase  was  effected,  the  receiving  bank  had .  .  133 


COMPTROLLER'S  DECISION 

Southeast  Bank,  National  Association  and  Florida  Na¬ 
tional  Bank  at  Belle  Glade  are  majority-owned  and 
controlled  by  Southeast  Banking  Corporation,  Miami, 
Fla.,  a  registered  bank  holding  company.  This  pro¬ 
posed  purchase  is  a  corporate  reorganization  which 
would  have  no  effect  on  competition. 

A  review  of  the  financial  and  managerial  resources 
and  future  prospects  of  the  existing  and  proposed 
institutions  and  the  convenience  and  needs  of  the 
community  to  be  served  has  disclosed  no  reason  why 
this  application  should  not  be  approved. 


*  Asset  figures  are  of  whole  bank  as  of  December  31,1 982,  report  of 
condition  Information  as  of  date  of  consummation  was  not  available 
at  press  time 


The  record  of  this  application  and  other  information 
available  to  this  Office  as  a  result  of  its  regulatory 
responsibilities  reveals  no  evidence  that  the  banks' 
records  of  helping  to  meet  the  credit  needs  of  their 
communities,  including  low  and  moderate  income 
neighborhoods,  are  less  than  satisfactory. 

This  is  the  prior  written  approval  required  by  the  Bank 
Merger  Act,  12  USC  1828(c),  for  the  applicants  to 
proceed  with  the  purchase. 

February  28,  1983 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition. 
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THE  FIRST  NATIONAL  BANK  OF  ATLANTA, 

Atlanta,  Ga.,  and  Citizens  State  Bank,  Warner  Robins,  Ga. 


Names  of  banks  and  type  of  transaction 


Total  assets 


Banking  offices 

In  To  be 

operation  operated 


Citizens  State  Bank,  Warner  Robins,  Ga.,  with .  $  67,840,341  3  _ 

and  The  First  National  Bank  of  Atlanta,  Atlanta,  Ga.  (1 559),  which  had .  4,013,964,000  78  _ 

merged  March  5,  1983,  under  charter  and  title  of  the  latter.  The  merged  bank  at  date  of  merger 

had .  4,075,334,000  _  81 


COMPTROLLER'S  DECISION 

On  November  5,  1982,  application  was  made  to  the 
OCC  by  The  First  National  Bank  of  Atlanta,  Atlanta, 
Ga.  (FNB),  to  merge  with  Citizens  State  Bank,  Warner 
Robins,  Ga.  (Citizens).  This  application  is  based  upon 
an  agreement  between  Citizens,  FNB  and  First  Atlanta 
Corporation  (FNB’s  parent  company)  dated  Septem¬ 
ber  1,  1982. 

As  of  December  31,  1981,  FNB  had  total  deposits  of 
$2.27  billion,  with  branch  offices  in  Fulton,  DeKalb, 
Cobb,  Clayton,  Richmond  and  Bibb  counties.  As  of 
the  same  date,  Citizens  held  total  deposits  of  $44.2 
million  in  a  main  office  and  two  branches. 

Citizens  has  three  offices  (and  one  approved  but 
unopened  office)  in  Warner  Robins,  and  is  the  largest 
bank  in  the  Houston  County  market.  FNB  has  no 
offices  in  Houston  County  and  derives  less  than  1 
percent  of  its  deposits  from  the  market.  In  addition, 
FNB  is  prohibited  by  state  law  from  establishing  de 
novo  branches  in  Houston  County.  Consequently,  this 
proposal  will  merely  replace  one  bank  with  another, 
with  no  adverse  effect  on  competition. 

The  Bank  Merger  Act  requires  this  Office  to  consider 
.  .  the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions 
and  the  convenience  and  needs  of  the  community  to 


be  served."  The  financial  and  managerial  resources  of 
both  banks  are  considered  to  be  satisfactory.  Con¬ 
summation  of  the  proposed  merger  will  provide  the 
resulting  bank  with  an  increased  lending  limit  and 
customers  of  Citizens  will  have  the  advantage  of  the 
wider  range  of  services  available  from  FNB  Conse¬ 
quently,  the  future  prospects  of  the  resulting  bank  are 
favorable,  as  are  the  expected  effects  of  the  proposal 
on  the  convenience  and  needs  of  the  communities  to 
be  served. 

A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities  revealed  no  evidence  that 
the  applicants’  records  of  helping  to  meet  the  credit 
needs  of  their  communities,  including  low  and  moder¬ 
ate  income  neighborhoods,  are  less  than  satisfactory. 

We  have  reviewed  this  proposal  pursuant  to  the  Bank 
Merger  Act,  12  USC  1828(c),  and  find  that  it  does  not 
significantly  lessen  competition  in  the  relevant  market 
Accordingly,  the  application  is  approved. 

January  21 ,  1983 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition. 
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ELLIS  NATIONAL  BANK  OF  PINELLAS  COUNTY, 

St.  Petersburg,  Fla.,  and  Ellis  First  Park  Bank,  Pinellas  Park,  Fla. 


Names  of  banks  and  type  of  transaction 


Total  assets 


Banking  offices 

In  To  be 

operation  operated 


Ellis  First  Park  Bank.  Pinellas  Park,  Fla.,  with  .  $  39,464,795  1  _ 

and  Ellis  National  Bank  of  Pinellas  County,  St.  Petersburg,  Fla.  (15277),  which  had .  71,670,526  4  _ 

merged  March  1 1,  1983,  under  charter  and  title  of  the  latter.  The  merged  bank  at  date  of  merger 

had .  110,434,425  _  5 


COMPTROLLER'S  DECISION 

Ellis  First  Park  Bank  and  Ellis  National  Bank  of  Pinellas 
County  are  majority-owned  and  controlled  by  Ellis 
Banking  Corporation,  Bradenton,  Fla.,  a  registered 
bank  holding  company.  This  proposed  merger  is  a 
corporate  reorganization  which  would  have  no  effect 
on  competition. 

A  review  of  the  financial  and  managerial  resources 
and  future  prospects  of  the  existing  and  proposed 
institutions  and  the  convenience  and  needs  of  the 
community  to  be  served  has  disclosed  no  reason  why 
this  application  should  not  be  approved. 

The  record  of  this  application  and  other  information 
available  to  this  Office  as  a  result  of  its  regulatory 


responsibilities  reveals  no  evidence  that  the  banks’ 
records  of  helping  to  meet  the  credit  needs  of  their 
communities,  including  low  and  moderate  income 
neighborhoods,  are  less  than  satisfactory. 

This  is  the  prior  written  approval  required  by  the  Bank 
Merger  Act,  12  USC  1828(c),  for  the  applicants  to 
proceed  with  the  merger. 

February  9,  1983 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition. 

*  * 


TRANS  AMERICAN  NATIONAL  BANK, 

Monterey  Park,  Calif.,  and  Newport  Harbour  National  Bank,  Newport  Beach,  Calif. 


Names  of  banks  and  type  of  transaction 


Total  assets* 


Banking  offices 

In  To  be 

operation  operated 


Newport  Harbour  National  Bank,  Newport  Beach,  Calif.  (15506),  with .  $47,296,000  1  _ 

was  purchased  March  11,  1983,  by  Trans  American  National  Bank,  Monterey  Park,  Calif.  (16838), 

which  had .  89.862,000  1  _ 

After  the  purchase  was  effected,  the  receiving  bank  had .  .  2 


COMPTROLLER  S  DECISION 

On  March  1 1 ,  1983,  application  was  made  to  the  OCC 
to  grant  prior  written  approval  for  Trans  American 
National  Bank.  Monterey  Park,  Calif.  (Assuming  Bank), 
to  purchase  certain  assets  and  assume  certain  liabil¬ 
ities  of  Newport  Harbour  National  Bank,  Newport 
Beach,  Calif  (Newport  Harbour)  The  application  rests 
upon  an  agreement,  incorporated  herein  by  reference 
the  same  as  if  fully  set  forth,  negotiated  between  the 
Assuming  Bank  and  the  Federal  Deposit  Insurance 


•  Asset  figures  are  from  the  December  31 .  1982,  report  of  condition 
Information  as  of  date  of  consummation  was  not  available  at  press 
time 


Corporation  (FDIC)  as  receiver  of  Newport  Harbour. 
For  the  reasons  set  forth  below,  the  application  is 
hereby  approved  and  the  Assuming  Bank  is  autho¬ 
rized  to  consummate  the  purchase  and  assumption 
transaction  immediately. 

Newport  Harbour  was  chartered  as  a  national  bank  by 
the  Comptroller  of  the  Currency  on  February  5,  1980, 
under  its  present  title.  Newport  Harbour  reached  a 
problem  status  in  June  of  1982.  At  that  time,  the  bank 
was  found  to  have  a  serious  volume  of  problem 
assets.  Newport  Harbour  was  unable  to  remedy  its 
problems  and  its  condition  progressively  deteriorated 
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A  final  examination  of  the  bank’s  condition  was  com¬ 
menced  on  January  10,  1983.  That  examination  re¬ 
vealed  that  the  bank  was  insolvent.  Pursuant  to  the 
provisions  of  12  USC  191  and  12  USC  1821(c),  the 
Comptroller  appointed  the  FDIC  receiver  of  Newport 
Harbour  on  March  1 1 ,  1983.  The  Comptroller  has  now 
been  asked  to  grant  his  written  approval  of  the  pro¬ 
posed  agreement  negotiated  between  the  FDIC  and 
the  Assuming  Bank  by  which  the  latter  would  pur¬ 
chase  certain  liabilities,  including  all  deposit  liabilities, 
of  Newport  Harbour. 

Under  the  Bank  Merger  Act,  12  USC  1828(c),  the 
Comptroller  cannot  approve  a  purchase  and  assump¬ 
tion  transaction  which  would  have  certain  proscribed 
anticompetitive  effects  unless  he  finds  these  anticom¬ 
petitive  effects  to  be  clearly  outweighed  in  the  public 
interest  by  the  probable  effect  of  the  transaction  in 
meeting  the  convenience  and  needs  of  the  community 
to  be  served.  Additionally,  the  Comptroller  is  directed 
to  consider  the  financial  and  managerial  resources 
and  future  prospects  of  the  existing  and  proposed 
institutions,  and  the  convenience  and  needs  of  the 
community  to  be  served.  When  necessary,  however, 
to  prevent  the  evils  attendant  upon  the  failure  of  a 
bank,  the  Comptroller  can  dispense  with  the  stan¬ 
dards  applicable  to  usual  acquisition  transactions  and 
need  not  consider  reports  on  the  competitive  effects  of 
the  transaction  ordinarily  solicited  from  the  Depart¬ 
ment  of  Justice  and  other  banking  agencies.  He  is 
authorized  in  such  circumstances  to  act  immediately 
in  his  sole  discretion  to  approve  such  a  transaction 
and  to  authorize  its  immediate  consummation. 

The  proposed  acquisition  will  be  in  accord  with  all 
pertinent  provisions  of  the  National  Bank  Act  and  will 


prevent  a  disruption  to  the  community.  The  Assuming 
Bank  has  sufficient  financial  and  managerial  re¬ 
sources,  and  this  acquisition  will  enable  it  to  enhance 
the  banking  services  offered  in  the  Newport  Beach 
community. 

The  Comptroller  finds  that  the  anticompetitive  effects 
of  the  proposed  transaction,  if  any,  are  clearly  out¬ 
weighed  in  the  public  interest  by  the  probable  effect  of 
the  proposed  transaction  in  meeting  the  convenience 
and  needs  of  the  community  to  be  served.  For  these 
reasons,  the  Assuming  Bank's  application  to  assume 
certain  liabilities  and  purchase  certain  assets  of  New¬ 
port  Harbour,  as  set  forth  in  the  agreement,  is  ap¬ 
proved.  The  Comptroller  further  finds  that  the  failure  of 
Newport  Harbour  requires  him  to  act  immediately,  as 
contemplated  by  the  Bank  Merger  Act,  to  prevent 
disruption  of  banking  services  to  the  community;  and 
the  Comptroller  thus  waives  publication  of  notice, 
dispenses  with  the  solicitation  of  competitive  reports 
from  other  agencies,  and  authorizes  the  transaction  to 
be  consummated  immediately. 

Assuming  Bank  is  authorized  to  operate  Newport 
Harbour's  former  office,  2344  East  Coast  Highway, 
Newport  Beach,  Calif.,  as  a  branch  office. 

Assuming  Bank  is  also  authorized  to  exercise  fiduciary 
powers  for  existing  accounts  only  and  agrees  not  to 
accept  additional  fiduciary  accounts  without  the  prior 
approval  of  this  Office. 

March  1 1 ,  1983 

Due  to  the  emergency  nature  of  the  situation,  the 
Attorney  General's  report  was  not  requested. 


BAYBANK  UNITED,  N.A., 

Taunton,  Mass.,  and  BayBank  Merchants,  N.A.,  New  Bedford,  Mass. 


Banking  offices 

Names  of  banks  and  type  of  transaction  Total  assets  /n  jQ  ^ e 

operation  operated 

BayBank  Merchants,  N  A  .  New  Bedford,  Mass.  (799),  with . 

and  BayBank  United,  N  A  .  Taunton,  Mass.  (5944),  which  had . 

merged  March  19,  1983,  under  charter  of  the  latter  and  with  the  title  BayBank,  National 
Association."  The  merged  bank  at  date  of  merger  had . 


$104,610,282  11  _ 

130,667,222  12  _ 

235.277,504  _  23 


COMPTROLLER’S  DECISION 

BayBank  Merchants,  N.A.  and  BayBank  United,  N  A 
are  majority-owned  and  controlled  by  BayBanks,  Inc., 
Boston,  Mass.,  a  registered  bank  holding  company 
This  proposed  merger  is  a  corporate  reorganization 
which  would  have  no  effect  on  competition 


A  review  of  the  financial  and  managerial  resources 
and  future  prospects  of  the  existing  and  proposed 
institutions  and  the  convenience  and  needs  of  the 
community  to  be  served  has  disclosed  no  reason  why 
this  application  should  not  be  approved 
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The  record  of  this  application  and  other  information 
available  to  this  Office  as  a  result  of  its  regulatory 
responsibilities  reveals  no  evidence  that  the  banks’ 
records  of  helping  to  meet  the  credit  needs  of  their 
communities,  including  low  and  moderate  income 
neighborhoods,  are  less  than  satisfactory. 

This  is  the  prior  written  approval  required  by  the  Bank 
Merger  Act,  12  USC  1828(c),  for  the  applicants  to 


proceed  with  the  merger. 
January  17,  1983 


SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition. 

* *  * 


NATIONAL  BANK  OF  BIRMINGHAM, 

Birmingham,  Ala.,  and  One  Branch  of  The  First  National  Bank  of  Birmingham,  Birmingham,  Ala. 


Names  of  banks  and  type  of  transaction 


Total  assets* 


Banking  offices 

In  To  be 

operation  operated 


One  Branch  of  The  First  National  Bank  of  Birmingham,  Birmingham,  Ala.  (3185),  with .  $2,165,726,000  1  _ 

was  purchased  March  26,  1983,  by  National  Bank  of  Birmingham,  Birmingham,  Ala.  (17703), 

which  had .  700,000  0  _ 

After  the  purchase  was  effected,  the  receiving  bank  had .  .  1 


COMPTROLLER’S  DECISION 

National  Bank  of  Birmingham  was  approved  by  the 
OCC  on  October  20,  1982,  and  is  being  formed  as  a 
part  of  a  general  reorganization  of  the  banks  owned  by 
AmSouth  Bancorporation,  a  bank  holding  company  in 
Birmingham,  Ala.  National  Bank  of  Birmingham  will 
purchase  selected  assets  and  assume  selected  liabil¬ 
ities  now  held  by  AmSouth's  lead  bank,  the  First 
National  Bank  of  Birmingham.  It  will  purchase  the 
already  existing  building,  furniture,  fixtures  and  equip¬ 
ment  of  an  office  of  The  First  National  Bank  of  Birming¬ 
ham.  National  Bank  of  Birmingham  will  begin  business 
under  the  name  “The  First  National  Bank  of  Birming¬ 
ham,  Alabama.’’  The  consummation  of  this  purchase 
and  assumption  transaction  will  be  timed  to  coincide 
with  the  change  of  name  of  AmSouth’s  lead  bank  to 
"AmSouth  Bank,  National  Association’’.  This  process 
will  reserve  for  AmSouth’s  sole  use  the  name  used  by 
AmSouth’s  lead  bank  for  well  over  100  years.  The 
proposal  will  have  no  effect  on  competition. 

A  review  of  the  financial  and  managerial  resources 
and  the  future  prospects  of  the  existing  and  proposed 
institutions  and  the  convenience  and  needs  of  the 


*  Asset  figures  are  from  the  whole  bank  for  The  First  National  Bank 
of  Birmingham  and  from  the  organizing  information  for  National 
Bank  of  Birmingham 

*  * 


community  to  be  served  has  revealed  no  reason  why 
the  application  should  not  be  approved. 

A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities  revealed  no  evidence  that 
the  applicant's  record  of  helping  to  meet  the  credit 
needs  of  its  entire  community,  including  low  and 
moderate  income  neighborhoods,  is  less  than  satis¬ 
factory. 

This  is  the  prior  written  approval  required  by  the  Bank 
Merger  Act,  12  USC  1828(c),  for  the  proposed  pur¬ 
chase  and  assumption  to  proceed. 

January  13,  1983 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

The  proposed  merger  is  part  of  a  plan  through  which 
National  Bank  of  Birmingham  (org.)  would  become  a 
subsidiary  of  AmSouth  Bancorporation,  a  bank  hold¬ 
ing  company.  The  instant  transaction  would  merely 
combine  an  existing  bank  with  a  non-operating  institu¬ 
tion;  as  such,  and  without  regard  to  the  acquisiton  of 
the  surviving  bank  by  AmSouth  Bancorporation,  it 
would  have  no  effect  on  competition. 
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THE  FIRST  NATIONAL  BANK  OF  ATLANTA, 

Atlanta,  Ga.,  and  The  Gainesville  National  Bank,  Gainesville,  Ga. 


Names  of  banks  and  type  of  transaction 


Total  assets* 


The  Gainesville  National  Bank,  Gainesville,  Ga.  (7616),  with 

and  The  First  National  Bank  of  Atlanta,  Atlanta,  Ga.  (1559),  which  had . 

merged  March  31,  1983,  under  charter  and  title  of  the  latter.  The  merged  bank  at  date  of  merger 
had . 


$  112,254,000 
4,018,452,000 


Banking  offices 

In  To  be 

operation  operated 


5 

78 


83 


COMPTROLLER'S  DECISION 

On  November  22,  1982,  application  was  made  to  the 
OCC  by  The  First  National  Bank  of  Atlanta,  Atlanta, 
Ga.  (FNB),  to  merge  with  The  Gainesville  National 
Bank,  Gainesville,  Ga.  (GNB).  This  application  is 
based  upon  an  agreement  between  GNB,  FNB  and 
First  Atlanta  Corporation  (parent  company  of  FNB) 
dated  September  21,  1982. 

As  of  December  31,  1981,  FNB  had  total  deposits  of 
$2.27  billion,  with  branch  offices  in  Fulton,  DeKalb, 
Cobb,  Clayton,  Richmond  and  Bibb  counties.  As  of 
the  same  date,  GNB  held  total  deposits  of  $96.5 
million  in  a  main  office  and  four  branches. 

GNB  has  five  offices  in  Hall  County,  and  is  the  second 
largest  bank  in  the  Hall  County  market.  FNB  has  no 
offices  in  Hall  County  and  derives  less  than  1  percent 
of  its  deposits  from  the  market.  In  addition,  FNB  is 
prohibited  by  state  law  from  establishing  de  novo 
branches  in  Hall  County  Consequently,  this  proposal 
will  merely  replace  one  bank  with  another,  with  no 
adverse  effect  on  competition. 

The  Bank  Merger  Act  requires  this  Office  to  consider 
.  .  the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions 


*  Asset  figures  are  from  the  December  31 ,  1982,  report  of  condition 
Information  as  of  date  of  consummation  was  not  available  at  press 
time. 


and  the  convenience  and  needs  of  the  community  to 
be  served/'  The  financial  and  managerial  resources  of 
both  banks  are  considered  to  be  satisfactory.  Con¬ 
summation  of  the  proposed  merger  will  provide  the 
resulting  bank  with  an  increased  lending  limit  and 
customers  of  GNB  will  have  the  advantage  of  the 
wider  range  of  services  available  from  FNB.  Conse¬ 
quently,  the  future  prospects  of  the  resulting  bank  are 
favorable,  as  are  the  expected  effects  of  the  proposal 
on  the  convenience  and  needs  of  the  communities  to 
be  served 

A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities  revealed  no  evidence  that 
the  applicants'  records  of  helping  to  meet  the  credit 
needs  of  their  communities,  including  low  and  moder¬ 
ate  income  neighborhoods,  are  less  than  satisfactory. 

We  have  reviewed  this  proposal  pursuant  to  the  Bank 
Merger  Act,  12  USC  1828(c),  and  find  that  it  does  not 
significantly  lessen  competition  in  the  relevant  market 
Accordingly,  the  application  is  approved. 

February  28,  1983 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition. 


*  *  * 
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STATE  BANK  OF  LAMONI, 

Lamoni,  Iowa,  and  Lamoni  National  Bank,  Lamoni,  Iowa 


Names  of  banks  and  type  of  transaction 


Total  assets* 


Banking  offices 

In  To  be 

operation  operated 


State  Bank  of  Lamoni,  Lamoni,  Iowa,  with .  $15,053,000  1  _ 

and  Lamoni  National  Bank,  Lamoni,  Iowa  (17701),  which  had .  1,466,000  0  _ 

merged  March  31 , 1 983,  under  charter  and  title  of  the  latter.  The  merged  bank  at  date  of  merger  had  _  1 


COMPTROLLER  S  DECISION 

Lamoni  National  Bank  is  being  organized  by  Star  Ban 
Company,  Lamoni,  Iowa,  a  bank  holding  company. 
The  merger  of  State  Bank  of  Lamoni  into  Lamoni 
National  Bank  is  a  part  of  a  process  whereby  Star  Ban 
Company  will  acquire  100  percent  (less  directors' 
qualifying  shares)  of  Lamoni  National  Bank. 

The  merger  is  a  vehicle  for  a  bank  holding  company 
acquisition  and  combines  a  non-operating  bank  with 
an  existing  commercial  bank.  As  such,  it  presents  no 
competitive  issues  under  the  Bank  Merger  Act,  12 
USC  1828(c). 

The  financial  and  managerial  resources  of  both  banks 
and  the  future  prospects  of  the  resulting  bank  are 
favorable  After  the  merger,  the  resulting  bank  will  be 
in  the  position  to  draw  on  the  financial  and  managerial 


*  Asset  figures  are  from  the  organizing  information  for  the  organizing 
bank  and  from  the  December  31,  1982,  report  of  condition  for  the 
operating  bank.  Information  as  of  date  of  consummation  was  not 
available  at  press  time. 


resources  of  its  new  corporate  parent.  This  will  permit 
it  to  more  effectively  serve  the  convenience  and  needs 
of  its  community. 

A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities  revealed  no  evidence  that 
the  applicant's  record  of  helping  to  meet  the  credit 
needs  of  its  entire  community,  including  low  and 
moderate  income  neighborhoods,  is  less  than  satis¬ 
factory. 

This  decision  is  the  prior  written  approval  required  by 
the  Bank  Merger  Act  for  the  applicants  to  proceed  with 
the  proposed  merger. 

February  28,  1983 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition. 

*  * 


94 


II.  Mergers  consummated  involving  a  single  operating  bank. 

Because  of  space  limitations,  the  Quarterly  Journal  will  no  longer  carry  the  Comptroller's  Decision  or  the  Summary 
of  Report  by  Attorney  General  for  transactions  involving  a  single  operating  bank  if  the  standard  text  below  is  used 


COMPTROLLER'S  DECISION 

*  *  *  Bank  is  being  organized  by  *  *  *,  a  bank  holding 
company.  The  merger  of  *  *  *  Bank  into  *  *  *  (orga¬ 
nizing)  Bank  is  a  part  of  a  process  whereby  *  *  * 
(holding  company),  will  acguire  100  percent  (less 
directors'  qualifying  shares)  of  *  *  *  Bank,  The  merger 
is  a  vehicle  for  a  bank  holding  company  acquisition 
and  combines  a  non-operating  bank  with  an  existing 
commercial  bank.  As  such,  it  presents  no  competitive 
issues  under  the  Bank  Merger  Act,  12  USC  1828(c). 

The  financial  and  managerial  resources  of  both  propo¬ 
nents  and  the  future  prospects  of  the  resulting  bank 
are  favorable.  After  the  merger,  the  resulting  bank  will 
be  in  the  position  to  draw  on  the  financial  and  mana¬ 
gerial  resources  of  its  new  corporate  parent.  This  will 
permit  it  to  more  effectively  serve  the  convenience  and 
needs  of  its  community. 

A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its 


regulatory  responsibilities  revealed  no  evidence  that 
the  applicant's  record  of  helping  to  meet  the  credit 
needs  of  the  entire  community,  including  low  and 
moderate  income  neighborhoods,  is  less  than  satis¬ 
factory. 

This  decision  is  the  prior  written  approval  required  by 
the  Bank  Merger  Act  for  the  applicants  to  proceed  with 
the  proposed  merger. 


SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

The  proposed  merger  is  part  of  a  plan  through  which 
the  *  *  *  Bank  would  become  a  subsidiary  of  *  *  *,  a 
bank  holding  company  The  instant  transaction  would 
merely  combine  an  existing  bank  with  a  non-operating 
institution;  as  such,  and  without  regard  to  the  acquisi¬ 
tion  of  the  surviving  bank  by  *  *  *  (holding  company), 
it  would  have  no  effect  on  competition 


THE  FIRST  NATIONAL  BANK  OF  CLARKSVILLE, 

Clarksville,  Tenn.,  and  FNB  Interim  National  Bank,  Clarksville,  Tenn. 


Names  of  banks  and  type  of  transaction 

Total  assets 

Banking  offices 

In 

operation 

To  be 
operated 

The  First  National  Bank  of  Clarksville,  Clarksville,  Tenn  (1603),  with.  .  . 

$140,903,059 

7 

and  FNB  Interim  National  Bank,  Clarksville,  Tenn.  (1603),  which  had.  . 

merged  January  1 ,  1 983,  under  charter  of  the  latter  and  title  of  the  former.  The  merged  bank  at  date 
of  merger  had . 

The  resulting  bank  is  a  subsidiary  of  First  Financial  Corporation.  Clarksville,  Tenn 

120.000 

140,903,059 

0 

7 

*  *  * 


THE  FLAT  TOP  NATIONAL  BANK  OF  BLUEFIELD, 

Bluefield,  W.  Va.,  and  FTNB,  National  Association,  Bluefield,  W.  Va. 


Names  of  banks  and  type  of  transaction 


Total  assets' 


The  Flat  Top  National  Bank  of  Bluefield,  Bluefield,  W.  Va.  (11109),  with .  $141,621,000 

and  FTNB,  National  Association,  Bluefield,  W  Va.  (11109),  which  had .  120,000 


merged  January  i ,  1 983,  under  charter  of  the  latter  and  title  of  the  former  The  merged  bank  at  date 

of  merger  had . 

The  resulting  bank  is  a  subsidiary  of  Flat  Top  Bankshares,  Inc.,  Bluefield.  W.  Va. 


Banking  offices 

In  To  be 

operation  operated 


1 

0 


1 


‘Asset  figures  are  from  the  organizing  information  for  the  organizing  bank  and  from  the  December  31  1982,  report  of  condition  for  the 
operating  bank.  Information  as  of  date  of  consummation  was  not  available  at  press  time 


*  *  * 
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GARY  NATIONAL  BANK, 

Gary,  Ind..  and  Gainer  Bank,  National  Association,  Gary,  Ind. 


Names  of  banks  and  type  of  transaction 


Total  assets 


Banking  offices 

In  To  be 

operation  operated 


Gary  National  Bank,  Gary,  Ind.  (14468),  with .  $609,030,433  20  _ 

and  Gainer  Bank,  National  Association,  Gary,  Ind.  (14468),  which  had .  240,000  0  _ 

merged  January  1,  1983,  under  charter  and  title  of  the  latter.  The  merged  bank  at  date  of  merger 

had .  609,030,433  _  20 

The  resulting  bank  is  a  subsidiary  of  Gainer  Corporation,  Merrillville,  Ind. 


*  *  * 


THE  HARLEYSVILLE  NATIONAL  BANK  AND  TRUST  COMPANY, 

Harleysville,  Pa.,  and  Harleysville  Interim  National  Bank  and  Trust  Company,  Harleysville,  Pa. 


Names  of  banks  and  type  of  transaction 


Total  assets 


Banking  offices 

In  To  be 

operation  operated 


The  Harleysville  National  Bank  and  Trust  Company,  Harleysville,  Pa.  (9541),  with .  $86,062,000  7  _ 

and  Harleysville  Interim  National  Bank  and  Trust  Company,  Harleysville,  Pa.  (9541),  which  had  .  232,500  0  _ 

merged  January  1 ,  1 983,  under  charter  of  the  latter  and  title  of  the  former.  The  merged  bank  at  date 

of  merger  had .  86,062,000  _  7 

The  resulting  bank  is  a  subsidiary  of  Harleysville  National  Corporation,  Harleysville,  Pa. 


*  *  * 


KEYSTONE  NATIONAL  BANK, 

Punxsutawney,  Pa.,  and  Interim  Keystone  National  Bank,  Punxsutawney,  Pa. 


Names  of  banks  and  type  of  transaction 


Total  assets * 


Banking  offices 

In  To  be 

operation  operated 


Keystone  National  Bank,  Punxsutawney,  Pa.  (5702),  with .  $185,108,000  6  _ 

and  Interim  Keystone  National  Bank,  Punxsutawney,  Pa.  (5702),  which  had  .  120,000  0  _ 

merged  January  1 ,  1 983,  under  charter  of  the  latter  and  title  of  the  former.  The  merged  bank  at  date 

of  merger  had .  .  6 

The  resulting  bank  is  a  subsidiary  of  Union  National  Corporation,  Mt.  Lebanon,  Pa. 


*  Asset  figures  are  from  the  organizing  information  for  the  organizing  bank  and  the  December  31,  1982,  report  of  condition  for  the  operating 
bank  Information  as  of  date  of  consummation  was  not  available  at  press  time. 

*  *  * 


THE  NATIONAL  BANK  OF  FREDERICKSBURG, 

Fredericksburg,  Va.,  and  First  National  Bank  of  Fredericksburg,  Fredericksburg,  Va. 


Names  of  banks  and  type  of  transaction 


Total  assets * 


Banking  offices 

In  To  be 

operation  operated 


The  National  Bank  of  Fredericksburg,  Fredericksburg,  Va.  (1582),  with .  $94,661,000  5  _ 

and  First  National  Bank  of  Fredericksburg,  Fredericksburg,  Va.  (1582),  which  had .  120,000  0  _ 

merged  January  1 ,  1983,  under  charter  of  the  latter  and  title  of  the  former.  The  merged  bank  at  date 

of  merger  had .  .  5 

The  resulting  bank  is  a  subsidiary  of  Fredericksburg  National  Bancorp,  Inc.,  Fredericksburg,  Va. 


'  Asset  figures  are  from  the  organizing  information  for  the  organizing  bank  and  from  the  December  31,  1982,  report  of  condition  for  the 
operating  bank  Information  as  of  date  of  consummation  was  not  available  at  press  time 


*  *  * 
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THE  FIRST  NATIONAL  BANK  IN  HUNTINGTON, 

Huntington,  Ind.,  and  FNB  National  Bank  in  Huntington,  Huntington,  Ind. 


Banking  offices 

Names  of  banks  and  type  of  transaction  Total  assets' 

In  To  be 

• - - - - -  operation  operated 

The  First  National  Bank  in  Huntington,  Huntington,  Ind.  (14398)  with  <R114  qri  nnn  c 

and  FNB  National  Bank  in  Huntington,  Huntington.  Ind.  (14398),  which  had .  $  ’^O  000  0  - 

merged  January  3,  1 983,  under  charter  of  the  latter  and  title  of  the  former.  The  merged  bank  at  date 
of  merger  had . 

The  resulting  bank  is  a  subsidiary  of  Huntington  Bancshares,  Inc.,  Dover,  Del.  ^ 

ope'ratnSank  TnfolmTti^aTofdaf^nfrnr3*100  1°'  ^  °rgan,Zin9  bank  and  ,rom  the  December  31,  1982,  report  of  condition  for  the 

operating  oanK  intormation  as  of  date  of  consummation  was  not  available  at  press  time. 

*  *  * 


PURDUE  NATIONAL  BANK  OF  LAFAYETTE, 

Lafayette,  Ind.,  and  Sagamore  National  Bank,  Lafayette,  Ind. 


Names  of  banks  and  type  of  transaction 

Total  assets 

Banking  offices 

In 

operation 

To  be 
operated 

Purdue  National  Bank  of  Lafayette,  Lafayette,  Ind.  (11148)  with 
and  Sagamore  National  Bank,  Lafayette,  Ind.  (11148),  which  had 

merged  January  3,  1 983,  under  charter  of  the  latter  and  title  of  the  former.  The  merged  bank  at  date 
of  merger  had . 

$270,431,173 

9 

126,500 

0 

270,551,173 

The  resulting  bank  is  a  subsidiary  of  Purdue  National  Corporation,  Lafayette,  Ind. 

9 

*  *  * 

UNITED  STATES  NATIONAL  BANK  IN  JOHNSTOWN, 

Johnstown,  Pa.,  and  United  National  Interim  Bank  in  Johnstown,  Johnstown, 

Pa. 

Names  of  banks  and  type  of  transaction 

Total  assets* 

Banking  offices 

In  To  be 

operation  operated 

,255,000 

120,000 


18 

0 


and  United  National  Interim  Bank  in  Johnstown,  Johnstown,  Pa.  (13781),  which  had . 

merged  January  5,  1 983,  under  charter  of  the  latter  and  title  of  the  former.  The  merged  bank  at  date 

of  merger  had . 

The  resulting  bank  is  a  subsidiary  of  USBANCORP,  INC.,  Johnstown,  Pa. 

*  Asset  figures  are  from  the  organizing  information  for  the  organizing  bank  and  from  the  December  31.  1982,  report  of  condition  for  the 
operating  bank  Information  as  of  date  of  consummation  was  not  available  at  press  time 


18 


OLD  NATIONAL  BANK  IN  EVANSVILLE, 

Evansville,  Ind.,  and  Vanderburgh  County  National  Bank,  Evansville,  Ind. 


Names  of  banks  and  type  of  transaction 


Total  assets 


Old  National  Bank  in  Evansville,  Evansville,  Ind.  (12444),  with .  $615,710,388 

and  Vanderburgh  County  National  Bank,  Evansville,  Ind.  (12444),  which  had .  247,200 

merged  January  6,  1 983,  under  charter  of  the  latter  and  title  of  the  former.  The  merged  bank  at  date 

of  merger  had .  615,367,588 

The  resulting  bank  is  a  subsidiary  of  Old  National  Bancorp.,  Evansville,  Ind . 


Banking  offices 

In  To  be 

operation  operated 


1 1 
0 


11 


*  *  * 
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PLAZA  NATIONAL  BANK. 

Harlingen,  Tex.,  and  Plaza  Bank,  National  Association,  Harlingen,  Tex. 


Names  of  banks  and  type  of  transaction 


Total  assets 


Banking  offices 

In  To  be 

operation  operated 


Plaza  National  Bank,  Harlingen,  Tex.  (16279),  with .  $36,303,446  1  _ 

and  Plaza  Bank,  National  Association,  Harlingen,  Tex.  (16279),  which  had .  120,000  0  _ 

merged  January  7,  1 983,  under  charter  of  the  latter  and  title  of  the  former.  The  merged  bank  at  date 

of  merger  had .  36,474.405  _  1 

The  resulting  bank  is  a  subsidiary  of  Southwest  Bancshares,  Inc.,  Houston,  Tex. 


*  *  * 


THE  FIRST  NATIONAL  BANK  OF  PIKEVILLE, 

Pikeville,  Tenn.,  and  First  Phantom  National  Bank,  Pikeville,  Tenn. 


Names  of  banks  and  type  of  transaction 


Total  assets 


Banking  offices 

In  To  be 

operation  operated 


The  First  National  Bank  of  Pikeville,  Pikeville,  Tenn.  (10470),  with .  $21,897,156  1  _ 

and  First  Phantom  National  Bank,  Pikeville,  Tenn.  (10470),  which  had  .  120,000  0  _ 

merged  January  1 0,  1 983,  under  charter  of  the  latter  and  title  of  the  former.  The  merged  bank  at  date 

of  merger  had .  21 .897,156  _  1 

The  resulting  bank  is  a  subsidiary  of  First  Pikeville  Bancshares,  Inc.,  Pikeville,  Tenn. 


*  *  * 


BRITTON  &  KOONTZ  FIRST  NATIONAL  BANK, 

Natchez,  Miss.,  and  Britton  &  Koontz  First  National  Interim  Bank,  Natchez,  Miss. 


Names  of  banks  and  type  of  transaction 


Total  assets 


Banking  offices 

In  To  be 

operation  operated 


Britton  &  Koontz  First  National  Bank,  Natchez,  Miss.  (13722),  with .  $75,453,256  6  _ 

and  Britton  &  Koontz  First  National  Interim  Bank,  Natchez,  Miss.  (13722),  which  had  .  120,000  0  _ _ 

merged  January  1 5,  1 983,  under  charter  of  the  latter  and  title  of  the  former.  The  merged  bank  at  date 

of  merger  had .  75,573,256  _  6 

The  resulting  bank  is  a  subsidiary  of  Britton  &  Koontz  Capital  Corporation,  Natchez,  Miss. 


*  *  * 


THE  STATE  NATIONAL  BANK  OF  NEW  IBERIA, 

New  Iberia,  La.,  and  New  State  National  Bank,  New  Iberia,  La. 


Names  of  banks  and  type  of  transaction 


Total  assets 


The  State  National  Bank  of  New  Iberia,  New  Iberia,  La.  (6858),  with .  $90,673,024 

and  New  State  National  Bank,  New  Iberia,  La.  (6858),  which  had .  120,000 

consolidated  January  19,  1983,  under  charter  and  title  of  the  former  The  consolidated  bank  at  date 

of  consolidation  had .  90,673,024 

The  resulting  bank  is  a  subsidiary  of  State  National  Corporation,  New  Iberia,  La. 


Banking  offices 

In  To  be 

operation  operated 


4 

0 


4 


*  *  * 
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EATON  NATIONAL  BANK  &  TRUST  CO., 

Eaton,  Ohio,  and  The  National  Bank  &  Trust  Company  of  Eaton,  Ohio,  Eaton,  Ohio 


Names  of  banks  and  type  of  transaction 

Total  assets 

Banking  offices 

In 

operation 

To  be 
operated 

Eaton  National  Bank  &  Trust  Co.,  Eaton,  Ohio  (7557),  with 

and  The  National  Bank  &  Trust  Company  of  Eaton,  Ohio,  Eaton,  Ohio  (7557),  which  had 

merged  January  21 , 1 983,  under  charter  of  the  latter  and  title  of  the  former.  The  merqed  bank  at  date 
of  merger  had . 

$49,167,000 

3 

120,000 

0 

49,167,000 

The  resulting  bank  is  a  subsidiary  of  Colonial  Banc  Corp.,  Eaton,  Ohio. 

3 

*  *  * 


ALTA  MESA  NATIONAL  BANK, 

Fort  Worth,  Tex.,  and  Westcreek  National  Bank,  Fort  Worth,  Tex. 


Names  of  banks  and  type  of  transaction 

Total  assets 

Banking  offices 

In 

operation 

To  be 
operated 

Alta  Mesa  National  Bank,  Fort  Worth,  Tex.  (16999)  with 

$12,789,152 

120,000 

1 

0 

and  Westcreek  National  Bank,  Fort  Worth,  Tex.  (16999),  which  had 

merged  January  27,  1 983,  under  charter  of  the  latter  and  title  of  the  former.  The  merqed  bank  at  date 
of  merger  had . 

12,909,152 

1 

The  resulting  bank  is  a  subsidiary  of  Summit  Bancshares,  Inc.,  Fort  Worth.  Tex. 

*  *  * 


THE  FIRST  NATIONAL  BANK  OF  WEST  BEND, 

West  Bend,  Wis.,  and  M&l  First  National  Bank,  West  Bend.  Wis. 


Names  of  banks  and  type  of  transaction 

Total  assets* 

Banking  offices 

In 

To  be 

operation 

operated 

The  First  National  Bank  of  West  Bend,  West  Bend,  Wis.  (11060)  with 
and  M&l  First  National  Bank,  West  Bend,  Wis.  (11060),  which  had 

merged  January  31,  1983,  under  the  charter  and  title  of  the  latter.  The  merged  bank  at  date  of 
merger  had . 

$94,096,000 

1 

120,000 

0 

1 

The  resulting  bank  is  a  subsidiary  of  Marshall  &  llsley  Corporation,  Milwaukee.  Wis. 

COMPTROLLER  S  DECISION 

The  First  National  Bank  of  West  Bend  and  M&l  First 
National  Bank  are  majority-owned  and  controlled  by 
Marshall  &  llsley  Corporation,  Milwaukee,  Wis.,  a  reg¬ 
istered  bank  holding  company.  This  proposed  merger 
is  a  corporate  reorganization  which  would  have  no 
effect  on  competition. 

A  review  of  the  financial  and  managerial  resources 
and  future  prospects  of  the  existing  and  proposed 


*  Asset  figures  are  from  the  organizing  information  for  the  organizing 
bank  and  from  the  December  31,  1982,  report  of  condition  for  the 
operating  bank  Information  as  of  date  of  consummation  was  not 
available  at  press  time 


institutions  and  the  convenience  and  needs  of  the 
community  to  be  served  has  disclosed  no  reason  why 
this  application  should  not  be  approved 

The  record  of  this  application  and  other  information 
available  to  this  Office  as  a  result  of  its  regulatory 
responsibilities  reveals  no  evidence  that  the  bank's 
record  of  helping  to  meet  the  credit  needs  of  its 
community,  including  low  and  moderate  income 
neighborhoods,  is  less  than  satisfactory. 

This  is  the  prior  written  approval  required  by  the  Bank 
Merger  Act,  12  USC  1828(c),  for  the  applicants  to 
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proceed  with  the  merger. 

January  27,  1983 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

The  proposed  merger  is  part  of  a  plan  through  which 
the  M&l  First  National  Bank  of  West  Bend  (org.)  would 


CITIZENS  NATIONAL  BANK, 

Pascagoula,  Miss.,  and  Citizens  Interim  National  Bank, 


become  a  subsidiary  of  Marshall  &  llsley  Corporation, 
a  bank  holding  company.  The  instant  transaction 
would  merely  combine  an  existing  bank  with  a  non¬ 
operating  institution;  as  such,  and  without  regard  to 
the  acquisition  of  the  surviving  bank  by  Marshall  & 
llsley  Corporation,  it  would  have  no  effect  on  competi¬ 
tion 

*  * 


Pascagoula,  Miss. 


Names  of  banks  and  type  of  transaction 


Total  assets 


Banking  offices 

In  To  be 

operation  operated 


Citizens  National  Bank,  Pascagoula,  Miss.  (16079),  with .  $29,843,240  2  _ 

and  Citizens  Interim  National  Bank,  Pascagoula.  Miss.  (16079),  which  had .  120,000  0  _ 

merged  February  1 ,  1 983,  under  charter  of  the  latter  and  title  of  the  former.  The  merged  bank  at  date 

of  merger  had .  30,541,442  _  2 

The  resulting  bank  is  a  subsidiary  of  CNB  National  Corp..  Pascagoula,  Miss. 


*  *  * 


BROAD  NATIONAL  BANK, 

Newark,  N.J.,  and  Broad  Bank  at  Newark,  National  Association,  Newark,  N.J. 


Names  of  banks  and  type  of  transaction 


Total  assets 


Banking  offices 

In  To  be 

operation  operated 


Broad  National  Bank,  Newark,  N.J.  (12771),  with .  $147,920,580  8  _ 

and  Broad  Bank  at  Newark,  National  Association,  Newark,  N.J.  (12771),  which  had .  1,720,000  0  _ 

merged  February  1,  1983,  under  charter  of  the  latter  and  title  of  the  former.  The  merged  bank  at 

date  of  merger  had .  1 49.640.580  _  8 

The  resulting  bank  is  a  subsidiary  of  Broad  National  Bancorporation,  Newark,  N.J. 


*  *  * 


THE  CENTRAL  NATIONAL  BANK  OF  JUNCTION  CITY, 

Junction  City,  Kans.,  and  Central  of  J.C.,  National  Association,  Junction  City,  Kans. 


Banking  offices 

Names  of  banks  and  type  of  transaction  Total  assets  /n  jQ 

operation  operated 

The  Central  National  Bank  of  Junction  City,  Junction  City,  Kans.  (4284),  with .  $58,745,155  3  _ 

and  Central  of  J.C.,  National  Association,  Junction  City,  Kans.  (4284),  which  had .  240,000  0  _ 

merged  February  10,  1983,  under  charter  of  the  latter  and  title  of  the  former.  The  merged  bank  at 

date  of  merger  had .  58,985,155  _  3 

The  resulting  bank  is  a  subsidiary  of  Central  of  Kansas,  Inc.,  Junction  City,  Kans. 


*  *  * 
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FIRST  NATIONAL  BANK  OF  BATH, 

Bath,  Pa.,  and  FB  National  Bank,  Bath,  Pa. 


Names  of  banks  and  type  of  transaction 


Total  assets* 


Banking  offices 

In  To  be 

operation  operated 


First  National  Bank  of  Bath,  Bath,  Pa.  (5444),  with .  $57,389,000  1  _ 

and  FB  National  Bank,  Bath,  Pa.  (5444),  which  had .  60,000  0 

consolidated  February  1 0,  1 983,  under  charter  and  title  of  the  former.  The  consolidated  bank  at  date 

of  consolidation  had .  .  1 

The  resulting  bank  is  a  subsidiary  of  First  Bath  Corp.,  Bath,  Pa. 


*  Asset  figures  are  from  the  organizing  information  for  the  organizing  bank  and  from  the  December  31,  1982,  report  of  condition  for  the 
operating  bank  Information  as  of  date  of  consummation  was  not  available  at  press  time 

*  *  * 


THE  MARSHALL  NATIONAL  BANK, 

Marshall,  Tex.,  and  Marshall  Bank,  National  Association,  Marshall,  Tex. 


Names  of  banks  and  type  of  transaction 


Total  assets 


Banking  offices 

In  To  be 

operation  operated 


The  Marshall  National  Bank,  Marshall,  Tex.  (4101 ),  with .  $87,312,480  1  _ 

and  Marshall  Bank,  National  Association,  Marshall,  Tex.  (4101),  which  had .  120,000  0  _ 

merged  February  18.  1983.  under  charter  of  the  latter  and  title  of  the  former.  The  merged  bank  at 

date  of  merger  had .  87.138.570  _  1 

The  resulting  bank  is  a  subsidiary  of  Southwest  Bancshares,  Inc.,  Houston,  Tex. 


*  *  * 


MAINE  NATIONAL  BANK, 

Portland,  Maine,  and  The  Maine  Bank,  National  Association,  Portland,  Maine 


Banking  offices 

Names  of  banks  and  type  of  transaction  Total  assets  yn  jQ 

operation  operated 


Maine  National  Bank,  Portland,  Maine  (4128),  with .  $539,249,000  40 

and  The  Maine  Bank,  National  Association,  Portland,  Maine  (4128),  which  had .  240,000  0  - 

merged  February  18,  1983,  under  charter  of  the  latter  and  title  of  the  former.  The  merged  bank  at 

date  of  merger  had .  539,489,000  -  40 

The  resulting  bank  is  a  subsidiary  of  Maine  National  Corp.,  Portland,  Maine. 


*  *  * 


FIRST  NATIONAL  BANK  OF  GRIFFIN, 

Griffin,  Ga.,  and  Interim  National  Bank  of  Griffin,  Griffin,  Ga. 


Names  of  banks  and  type  of  transaction 


Total  assets 


Banking  offices 

In  To  be 

operation  operated 


First  National  Bank  of  Griffin,  Griffin,  Ga.  (15572),  with  . 

and  Interim  National  Bank  of  Griffin,  Griffin,  Ga.  (15572),  which  had . 

merged  March  1 ,  1983,  under  charter  of  the  latter  and  title  of  the  former.  The  merged  bank  at  date  of 

merger  had .  . .  . 

The  resulting  bank  is  a  subsidiary  of  FNB  Banking  Company,  Griffin,  Ga. 


$56,223,913  3 

120,000  0 

56,223,913 


3 


*  *  * 
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SAN  DIEGUITO  NATIONAL  BANK, 

Encinitas,  Calif.,  and  SDN  Interim  National  Bank,  Encinitas,  Calif. 


Names  of  banks  and  type  of  transaction 


Total  assets* 


Banking  offices 

In  To  be 

operation  operated 


San  Dieguito  National  Bank,  Encinitas,  Calif.  (16930),  with .  $33,176,000  1  _ 

and  SDN  Interim  National  Bank,  Encinitas,  Calif.  (16930),  which  had .  120,000  0  _ 

merged  March  1 ,  1 983,  under  charter  of  the  latter  and  title  of  the  former.  The  merged  bank  at  date  of 

merger  had .  .  1 

The  resulting  bank  is  a  subsidiary  of  SDN  Bancorp,  Encinitas,  Calif. 


'Asset  figures  are  from  the  organizing  information  for  the  organizing  bank  and  from  the  December  31,  1982,  report  of  condition  for  the 
operating  bank.  Information  as  of  date  of  consummation  was  not  available  at  press  time 

*  *  * 


VERMONT  NATIONAL  BANK, 

Brattleboro,  Vt. ,  and  Ethan  Allen  National  Bank,  Brattleboro,  Vt. 


Names  of  banks  and  type  of  transaction 


Total  assets 


Banking  offices 

In  To  be 

operation  operated 


Vermont  National  Bank,  Brattleboro,  Vt.,  (1430),  with .  $325,237,565  23  _ 

and  Ethan  Allen  National  Bank,  Brattleboro,  Vt.  (1430),  which  had .  120,000  0  _ 

merged  March  1,  1983,  under  charter  of  the  latter  and  title  of  the  former.  The  merged  bank  at  date 

of  merger  had .  325,237,565  _  23 

The  resulting  bank  is  a  subsidiary  of  Vermont  Financial  Services  Corp.,  Brattleboro,  Vt. 


*  *  * 


AMERICAN  NATIONAL  BANK  IN  ST.  LOUIS, 

St.  Louis,  Mo.,  and  American  Bank  in  St.  Louis,  National  Association,  St.  Louis,  Mo. 


Names  of  banks  and  type  of  transaction 


Total  assets* 


Banking  offices 

In  To  be 

operation  operated 


American  National  Bank  in  St.  Louis,  St.  Louis,  Mo.  (13726),  with .  $84,467,000  2  - 

and  American  Bank  in  St.  Louis,  National  Association,  St.  Louis,  Mo.  (13726),  which  had .  240,000  0  _ 

merged  March  7,  1 983,  under  charter  of  the  latter  and  title  of  the  former.  The  merged  bank  at  date  of 

merger  had .  .  2 

The  resulting  bank  is  a  subsidiary  of  CharterCorp,  Kansas  City,  Mo. 


COMPTROLLER  S  DECISION 

American  National  Bank  in  St.  Louis  and  American 
Bank  in  St.  Louis,  National  Association  are  majority- 
owned  and  controlled  by  CharterCorp,  Kansas  City, 
Mo.,  a  registered  bank  holding  company.  This  pro¬ 
posed  merger  is  a  corporate  reorganization  which 
would  have  no  effect  on  competition. 

A  review  of  the  financial  and  managerial  resources 
and  future  prospects  of  the  existing  and  proposed 

’  Asset  figures  are  from  the  organizing  information  for  the  organizing 
bank  and  from  the  December  31.  1982,  report  of  condition  for  the 
operating  bank  Information  as  of  date  of  consummation  was  not 
available  at  press  time 


institutions  and  the  convenience  and  needs  of  the 
community  to  be  served  has  disclosed  no  reason  why 
this  application  should  not  be  approved. 

The  record  of  this  application  and  other  information 
available  to  this  Office  as  a  result  of  its  regulatory 
responsibilities  reveals  no  evidence  that  the  bank's 
record  of  helping  to  meet  the  credit  needs  of  its 
community,  including  low  and  moderate  income 
neighborhoods,  is  less  than  satisfactory. 

This  is  the  prior  written  approval  required  by  the  Bank 
Merger  Act,  12  USC  1828(c),  for  the  applicants  to 
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proceed  with  the  merger. 

February  4,  1983 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

The  proposed  merger  is  part  of  a  plan  through  which 
the  American  Bank  in  St.  Louis,  National  Association 


(org.)  would  become  a  subsidiary  of  CharterCorp,  a 
bank  holding  company.  The  instant  transaction  would 
merely  combine  an  existing  bank  with  a  non-operating 
institution;  as  such,  and  without  regard  to  the  acquisi¬ 
tion  of  the  surviving  bank  by  CharterCorp,  it  would 
have  no  effect  on  competition. 

*  * 


FIRST  NATIONAL  BANK  OF  CENTRAL  JERSEY, 
Bridgewater,  N.J.,  and  Ultra  National  Bank,  Bridgewater,  N.J. 


Names  of  banks  and  type  of  transaction 


Total  assets* 


Banking  offices 

In  To  be 

operation  operated 


First  National  Bank  of  Central  Jersey,  Bridgewater,  N.J.  (3866),  with .  $482,783,000  17  _ 

and  Ultra  National  Bank,  Bridgewater,  N.J.  (3866),  which  had .  120.000  0 

consolidated  March  7,  1 983,  under  charter  and  title  of  the  former.  The  consolidated  bank  at  date  of 

consolidation  had .  .  1 7 

The  resulting  bank  is  a  subsidiary  of  Ultra  Bancorporation,  Bridgewater,  N.J 


The  Attorney  General's  report  was  not  received. 

*  Asset  figures  are  from  the  organizing  information  for  the  organizing  bank  and  from  the  December  31,  1982,  report  of  condition  for  the 
operating  bank  Information  as  of  date  of  consummation  was  not  available  at  press  time 


*  *  * 


THE  PEOPLES  NATIONAL  BANK  OF  LAWRENCEBURG, 
Lawrenceburg,  Ind. ,  and  Moores  Hill  National  Bank,  Lawrenceburg,  Ind. 


Names  of  banks  and  type  of  transaction 


Total  assets 


Banking  offices 

In  To  be 

operation  operated 


The  Peoples  National  Bank  of  Lawrenceburg,  Lawrenceburg,  Ind.  (2612),  with .  $43,781,000  4  - 

and  Moores  Hill  National  Bank,  Lawrenceburg,  Ind.  (2612),  which  had  .  60,000  0  - 

merged  March  7,  1 983,  under  charter  of  the  latter  and  title  of  the  former  The  merged  bank  at  date  of 

merger  had .  43.841 .000  -  4 

The  resulting  bank  is  a  subsidiary  of  Peoples  National  Bancorp  of  America,  Lawrenceburg,  Ind. 


*  *  * 


THE  PLANTERS  NATIONAL  BANK  AND  TRUST  COMPANY. 

Rocky  Mount,  N.C.,  and  Interim  Planters  National  Bank,  Rocky  Mount,  N.C. 

Banking  offices 

Names  of  banks  and  type  of  transaction  Total  assets*  /n  jQ  pe 

operation  operated 


The  Planters  National  Bank  and  Trust  Company,  Rocky  Mount,  N.C.  (10608),  with 

and  Interim  Planters  National  Bank,  Rocky  Mount,  N.C.  (10608),  which  had 

merged  March  8,  1983,  under  charter  of  the  latter  and  title  of  the  former.  The  merged  bank  at  date 

of  merger  had . 

The  resulting  bank  is  a  subsidiary  of  The  Planters  Corporation,  Rocky  Mount,  N  C 


$462,185,000 

120.000 


43 

0 


43 


‘Asset  figures  are  from  the  organizing  information  for  the  organizing  bank  and  from  the  December  31  1982,  repoit  of  condition  tor  the 
operating  bank  Information  as  of  date  of  consummation  was  not  available  at  press  time 


*  *  * 
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MERIDIAN  NATIONAL  BANK, 

Pleasant  Hill,  Calif.,  and  Interim  Meridian  National  Bank,  Pleasant  Hill,  Calif. 


Names  of  banks  and  type  of  transaction 


Total  assets 


Meridian  National  Bank,  Pleasant  Hill,  Calif.  (16836),  with .  $47,899,247 

and  Interim  Meridian  National  Bank,  Pleasant  Hill,  Calif.  (16836),  which  had .  123,774 

merged  March  9,  1 983,  under  charter  of  the  latter  and  title  of  the  former.  The  merged  bank  at  date  of 

merger  had .  47,902,897 

The  resulting  bank  is  a  subsidiary  of  Meridian  Bancorp.,  Pleasant  Hill,  Calif. 


Banking  offices 


In  To  be 

operation  operated 


3 

0 


3 


*  *  * 


THE  BATH  NATIONAL  BANK, 

Bath,  N.Y.,  and  BNB,  National  Association,  Bath,  N.Y. 


Names  of  banks  and  type  of  transaction 


Total  assets* 


Banking  offices 

In  To  be 

operation  operated 


The  Bath  National  Bank,  Bath,  N.Y.  (10235),  with .  $63,403,000  1  _ 

and  BNB,  National  Association,  Bath,  N.Y.  (10235),  which  had .  240,000  0  _ 

merged  March  1 1,  1983,  under  charter  of  the  latter  and  title  of  the  former.  The  merged  bank  at  date 

of  merger  had .  .  1 

The  resulting  bank  is  a  subsidiary  of  Bath  National  Corporation,  Bath,  N.Y. 

‘Asset  figures  are  from  the  organizing  information  for  the  organizing  bank  and  from  the  December  31,  1982,  report  of  condition  for  the 
operating  bank.  Information  as  of  date  of  consummation  was  not  available  at  press  time 


*  *  * 


THE  FIRST  NATIONAL  BANK  OF  COULTERVILLE, 
Coulterville,  III.,  and  Coulterville  National  Bank,  Coulterville,  III. 


Names  of  banks  and  type  of  transaction 


Total  assets* 


Banking  offices 

In  To  be 

operation  operated 


The  First  National  Bank  of  Coulterville,  Coulterville,  III.  (12000),  with  .  $7,376,000  1  _ 

and  Coulterville  National  Bank,  Coulterville,  III.  (12000),  which  had .  60,000  0  _ 

merged  March  1 2,  1 983,  under  charter  of  the  latter  and  title  of  the  former  The  merged  bank  at  date 

of  merger  had .  .  1 

The  resulting  bank  is  a  subsidiary  of  Southwest  Illinois  Bancshares,  Inc.,  Coulterville,  III. 


COMPTROLLER’S  DECISION 

Coulterville  National  Bank  is  being  organized  by 
Southwest  Illinois  Bancshares,  Inc.,  Coulterville,  III.,  a 
bank  holding  company  The  merger  of  The  First  Na¬ 
tional  Bank  of  Coulterville  into  Coulterville  National 
Bank  is  a  part  of  a  process  whereby  Southwest  Illinois 
Bancshares,  Inc.,  will  acguire  100  percent  (less  direc¬ 
tors  qualifying  shares)  of  The  First  National  Bank  of 
Coulterville. 


'  Asset  figures  are  from  the  organizing  information  for  the  organizing 
bank  and  from  the  December  31,  1982,  report  of  condition  for  the 
operating  bank  Information  as  of  date  of  consummation  was  not 
available  at  press  time 


The  merger  is  a  vehicle  for  a  bank  holding  company 
acquisition  and  combines  a  non-operating  bank  with 
an  existing  commercial  bank.  As  such,  it  presents  no 
competitive  issues  under  the  Bank  Merger  Act,  12 
USC  1828(c). 

The  financial  and  managerial  resources  of  both  banks 
and  the  future  prospects  of  the  resulting  bank  are 
favorable.  After  the  merger,  the  resulting  bank  will  be 
in  the  position  to  draw  on  the  financial  and  managerial 
resources  of  its  new  corporate  parent.  This  will  permit 
it  to  more  effectively  serve  the  convenience  and  needs 
of  its  community. 
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A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities  revealed  that  The  First  Na¬ 
tional  Bank  of  Coulterville  has  a  less  than  satisfactory 
record  of  helping  to  meet  the  credit  needs  of  its  entire 
community,  consistent  with  the  requirements  of  the 
Community  Reinvestment  Act  and  12  CFR  25.  The 
proposed  changes  in  the  operation  of  the  bank,  as 
outlined  in  the  merger  application  by  the  owners  of 
Southwest  Illinois  Bancshares,  Inc.,  reflect  proposed 
improvement  in  some  of  the  areas  in  which  the  bank  is 
currently  considered  to  be  less  than  satisfactory 
Communication  between  the  bank  and  the  community 
regarding  services,  including  credit  products,  offered 
by  the  bank,  is  expected  to  increase,  as  is  the  bank's 
level  of  real  estate  lending.  The  resulting  bank  is  also 
encouraged  to  review  and  improve  efforts  to  ascertain 
community  credit  needs  and  to  further  investigate 
methods  of  helping  to  meet  these  credit  needs,  includ¬ 


ing  possible  participation  in  various  government-in¬ 
sured  loan  programs  and  investment  in  any  municipal 
bonds  floated  by  the  community. 

This  decision  is  the  prior  written  approval  required  by 
the  Bank  Merger  Act  for  the  applicants  to  proceed  with 
the  proposed  merger. 

February  10,  1983 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

The  proposed  merger  is  part  of  a  plan  through  which 
the  Coulterville  National  Bank  (org.)  would  become  a 
subsidiary  of  Southwest  Illinois  Bancshares,  Inc.,  a 
bank  holding  company.  The  instant  transaction  would 
merely  combine  an  existing  bank  with  a  non-operating 
institution;  as  such,  and  without  regard  to  the  acquisi¬ 
tion  of  the  surviving  bank  by  Southwest  Illinois  Banc¬ 
shares,  Inc.,  it  would  have  no  effect  on  competition. 


MARQUETTE  NATIONAL  BANK, 

Chicago,  III.,  and  Pomar  National  Bank,  Chicago,  III. 


Names  of  banks  and  type  of  transaction 


Total  assets* 


Banking  offices 

In  To  be 

operation  operated 


Marquette  National  Bank,  Chicago,  III.  (14504),  with .  $252,132,000  3  _ 

and  Pomar  National  Bank,  Chicago,  III.  (14504),  which  had .  240,000  0  _ 

merged  March  1 5,  1 983,  under  charter  of  the  latter  and  title  of  the  former.  The  merged  bank  at  date 

of  merger  had .  .  3 

The  resulting  bank  is  a  subsidiary  of  Marquette  National  Corporation,  Chicago,  III. 


’Asset  figures  are  from  the  organizing  information  for  the  organizing  bank  and  from  the  December  31,  1982,  report  of  condition  for  the 
operating  bank.  Information  as  of  date  of  consummation  was  not  available  at  press  time 

*  *  * 


CONTINENTAL  NATIONAL  BANK, 

Fresno,  Calif.,  and  Interim  Continental  National  Bank,  Fresno,  Calif. 


Names  of  banks  and  type  of  transaction 


Total  assets* 


Banking  offices 

In  To  be 

operation  operated 


Continental  National  Bank,  Fresno,  Calif.  (16979),  with .  $23,678,000  1 

and  Interim  Continental  National  Bank,  Fresno,  Calif  (16979),  which  had .  240,000  0 

merged  March  31,  1983,  under  charter  of  the  latter  and  title  of  the  former.  The  merged  bank  at  date 

of  merger  had .  .  1 

The  resulting  bank  is  a  subsidiary  of  Continental  Bancorp,  Fresno,  Calif 


’Asset  figures  are  from  the  organizing  information  for  the  organizing  bank  and  from  the  December  31.  1982,  report  of  condition  for  the 
operating  bank  Information  as  of  date  of  consummation  was  not  available  at  press  time 


*  *  * 
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THE  FARMERS'  NATIONAL  BANK  OF  CANFIELD, 
Canfield,  Ohio,  and  Canfield  National  Bank,  Canfield,  Ohio 


Names  of  banks  and  type  of  transaction 


Total  assets* 


Banking  offices 

In  To  be 

operation  operated 


The  Farmers' National  Bank  of  Canfield,  Canfield,  Ohio  (3654),  with .  $117,641,000  7  _ 

and  Canfield  National  Bank,  Canfield,  Ohio  (3654),  which  had .  120,000  0  _ 

merged  March  31 ,  1 983,  under  charter  of  the  latter  and  with  the  title  The  Farmers'  National  Bank 

of  Canfield."  The  merged  bank  at  date  of  merger  had .  .  7 

The  resulting  bank  is  a  subsidiary  of  Farmers'  National  Banc  Corp  ,  Canfield,  Ohio. 


*  Asset  figures  are  from  the  organizing  information  for  the  organizing  bank  and  from  the  December  31,  1982,  report  of  condition  for  the 
operating  bank  Information  as  of  date  of  consummation  was  not  available  at  press  time 

* *  *  * 


THE  FIRST  NATIONAL  BANK  AND  TRUST  COMPANY  OF  CRAWFORDSVILLE, 
Crawfordsville,  Ind. ,  and  FNC  Bank,  National  Association,  Crawfordsville,  Ind. 


Names  of  banks  and  type  of  transaction 


Total  assets* 


Banking  offices 

In  To  be 

operation  operated 


The  First  National  Bank  and  Trust  Company  of  Crawfordsville,  Crawfordsville,  Ind.  (571),  with  . .  $107,756,000  4  _ 

and  FNC  Bank,  National  Association,  Crawfordsville,  Ind.  (571),  which  had .  120,000  0  _ 

merged  March  31,1 983,  under  charter  of  the  latter  and  title  of  the  former.  The  merged  bank  at  date 

of  merger  had .  .  4 

The  resulting  bank  is  a  subsidiary  of  First  Crawfordsville  Financial  Corp.,  Crawfordsville,  Ind. 


*  Asset  figures  are  from  the  organizing  information  for  the  organizing  bank  and  from  the  December  31,  1982,  report  of  condition  for  the 
operating  bank  Information  as  of  date  of  consummation  was  not  available  at  press  time 

*  *  * 
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Interpretive  Letters — January  15  and  March  15,  1983 


Topic 

Laws 

12  USC  85  .  . 
12  USC  92a. 
12  USC  1751 


Letter  No 


255 

253,  254 
255 


Regulations 

12  CFR  7.7310  . 255 

12  CFR  9.11 . 253 

12  CFR  9.18 . 254 
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253 — December  29,  1982 

This  is  in  response  to  your  letter  of  September  28, 
1982,  to  Donald  G.  Stephens,  Regional  Director  for 
Trust  Operations,  Eighth  National  Bank  Region,  in 
which  you  request  any  memoranda  or  legal  opinions  in 
the  possession  of  this  Office  on  whether  Louisiana  law 
permits  a  bank  to  invest  funds  which  it  holds  in  a 
fiduciary  capacity  in  shares  of  the  Trust  for  U  S. 
Treasury  Obligations  (the  Fund).  This  Office  has  no 
documents  which  are  within  the  scope  of  your  request. 
Nevertheless,  the  following  discussion  has  been  pre¬ 
pared  to  assist  legal  counsel  for  the  (Louisiana  Coun¬ 
sel)  with  the  resolution  of  your  concern. 

The  Fund  is  of  the  type  commonly  referred  to  as  a 
"money  market"  fund.  Louisiana  Counsel's  opinion  of 
July  19,  1982,  made  the  following  assumptions  during 
its  consideration  of  your  question  The  Fund  is  a  no- 
load,  open-end,  diversified  management  investment 
company  which  has  been  established  as  a  Massachu¬ 
setts  business  trust  and  registered  with  the  Securities 
and  Exchange  Commission  under  the  Investment 
Company  Act  of  1940  and  the  Securities  Act  of  1933. 
The  Fund’s  Declaration  of  Trust  of  July  24,  1979,  as 
amended,  authorizes  the  trustee  of  the  Fund  to  issue 
an  unlimited  number  of  shares  of  beneficial  interest  in 
a  single  class,  each  of  which  represents  an  equal 
proportion  of  beneficial  interest  in  the  assets  of  the 
Fund  The  shares  are  redeemable  at  the  net  asset 
value  of  the  Fund  per  share.  Louisiana  Counsel  further 
states  that,  according  to  a  Fund  Prospectus  dated 
November  30,  1982,  the  Fund  only  invests  in  evi¬ 
dences  of  indebtedness  which  (1)  are  issued  by  the 
United  States,  or  by  an  agency  or  instrumentality 
thereof,  (2)  are  fully  guaranteed  as  to  principal  and 
interest  by  the  United  States,  and  (3)  (a)  mature  in  5 
years  or  less  from  the  date  of  acquisition  or  (b)  mature 
in  5  years  or  less  from  the  date  of  acquisition  and  are 
purchased  pursuant  to  repurchase  agreements  which 
provide  for  repurchase  by  the  seller  within  1  year  from 
the  date  of  acquisition.  Finally,  the  stated  investment 
restrictions  may  only  be  changed  by  a  majority  of  the 
Fund’s  shareholders. 

Louisiana  Counsel’s  opinion  addresses  whether  Loui¬ 
siana  law  permits  the  Bank  to  invest  trust  funds  in 
shares  of  the  Fund  where  a  trust  instrument  (1)  pro¬ 
vides  no  specific  authority  for  or  prohibition  on  the 
purchase  of  mutual  fund  shares,  or  (2)  specifically 
permits  or  requires  the  investment  of  trust  funds  in 
evidences  of  indebtedness  fully  guaranteed  as  to 
principal  and  interest  by  the  United  States,  but  does 
not  specifically  authorize  investments  in  money  market 
funds  which  only  invest  in  such  obligations  of  the 
United  States.  Louisiana  law,  Counsel  concludes,  per¬ 
mits  the  investment  of  bank  trust  funds  in  the  Fund 


where  a  trust  instrument  is  silent  and  where  the 
instrument  is  restrictive  in  the  described  manner 

National  banks  may  invest  trust  funds  subject  to  the 
following  general  restrictions: 

Funds  held  by  a  national  bank  in  a  fiduciary 
capacity  shall  be  invested  in  accordance  with  the 
instrument  establishing  the  fiduciary  relationship 
and  local  law.  When  such  instrument  does  not 
specify  the  character  or  class  of  investments  to  be 
made  and  does  not  vest  in  the  bank,  its  directors 
or  its  officers  a  discretion  in  the  matter,  funds  held 
pursuant  to  such  instrument  shall  be  invested  in 
any  investment  in  which  corporate  fiduciaries  may 
invest  under  local  law. 

(12  CFR  9.11  (a).) 

More  specifically,  the  investment  of  trust  assets  in 
shares  of  money  market  mutual  funds  "may  be  autho¬ 
rized  and  the  practice  therefore  appropriate  if  there 
exists:  (A)  authority  in  state  statutes  or  decisions;  (B) 
specific  authority  in  the  appropriate  governing  instru¬ 
ment  for  a  given  account;  or  (C)  binding  consents  from 
all  beneficiaries,  in  addition,  such  investment  must  be 
appropriate  for  the  accounts  being  so  invested.” 
Comptroller's  Handbook  for  National  Trust  Examiners, 
Trust  Banking  Circular  No.  4  (Revised)  G-4  (Septem¬ 
ber  29,  1976). 

The  first  type  of  trust  instrument  at  issue  (the  “silent 
instrument”)  does  not  specifically  authorize  or  prohibit 
purchases  of  mutual  fund  shares.  Assuming  that  the 
consent  of  all  beneficiaries  is  absent,  purchases  of 
mutual  fund  shares  may  be  made  only  if  authorized  by 
Louisiana  law.  Unless  the  trust  instrument  provides 
otherwise,  “a  trustee  is  authorized  to  acquire  and 
retain  every  kind  of  property  and  every  kind  of  invest¬ 
ment”  under  Louisiana  law  so  long  as  the  trustee 
exercises  “such  skill  and  care  as  a  man  of  ordinary 
prudence,  discretion,  and  intelligence  would  exercise 
in  the  management  of  his  own  funds.”  La.  Rev.  Stat. 
Ann.  §9:2127  (West  1982).  Prior  to  the  adoption  of  the 
current  “prudent  man"  rule,  Louisiana  Counsel  writes, 
the  Louisiana  Code's  “laundry  list”  of  permissible 
investments  expressly  provided  for  investment  of  trust 
funds  in  registered  securities  of  open-end  and  closed- 
end  management  type  investment  companies  and 
investment  trusts.  On  the  basis  of  the  comments  of  the 
Louisiana  State  Law  Institute  and  Professor  Leonard 
Oppenheim,  La  Rev.  Stat.  Ann  §9:2127,  Comments 
at  169  (West  1965),  Counsel  concludes  that  Louisi¬ 
ana’s  prudent  man  standard  incorporates  the  prior 
explicit  authority  to  invest  in  mutual  funds  I  find  that 
the  current  authority  for  a  trustee  to  "acquire  and 
retain  every  kind  of  property  and  every  kind  of  invest¬ 
ment”  so  long  as  the  investment  is  “prudent"  confirms 
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Louisiana  Counsel's  conclusion  that  mutual  funds  are 
a  permissible  investment.  Accordingly,  it  is  my  opinion 
the  Bank  may  purchase  shares  of  the  Fund  with  trust 
funds  under  "silent  instruments"  so  long  as  the  invest¬ 
ment  is  appropriate  for  the  particular  trust  funds  being 
so  invested. 

The  second  type  of  trust  instrument  at  issue  permits  or 
requires  that  trust  funds  be  invested  in  evidences  of 
indebtedness  fully  guaranteed  as  to  principal  and 
interest  by  the  United  States,  but  does  not  expressly 
authorize  or  prohibit  investments  in  money  market 
mutual  funds.  In  Louisiana  Counsel's  opinion,  the 
restrictive  instrument  implicitly  authorizes  investments 
in  the  Fund  because  (1)  the  Fund  only  invests  in 
obligations  of  the  United  States  and  (2)  shareholders 
in  the  Fund  own  undivided  beneficial  interests  in  the 
assets  of  the  Fund  Therefore,  Counsel  asserts,  a 
Louisiana  court  would  conclude  that  an  investment  in 
the  Fund  is  functionally  the  equivalent  of  investing  in 
the  underlying  obligations."  Neither  Counsel  nor  I 
have  discovered  any  Louisiana  cases  on  point.  None¬ 
theless,  I  disagree  with  Louisiana  Counsel's  conclu¬ 
sion. 

Under  Louisiana  law,  a  trustee  "shall  exercise  only 
those  powers  conferred  upon  him  by  the  trust  instru¬ 
ment  unless  other  powers  are  "necessary  or  appro¬ 
priate  to  carry  out  the  purposes  of  the  trust  and  are  not 
forbidden  by  the  provisions  of  the  trust."  La.  Rev.  Stat. 
Ann.  §9:2111  (West  1982).  Under  normal  circum¬ 
stances,  therefore,  manifestations  of  the  settlor's  inten¬ 
tion  made  outside  the  trust  instrument  cannot  be 
considered  in  determining  the  powers  of  the  trustee. 
La.  Rev.  Stat.  Ann.  §9:2111,  Comments — Louisiana 
State  Law  Institute,  at  153  (West  1965).  Implicit  in 
Counsel’s  opinion,  I  believe,  is  the  belief  that  pur¬ 
chases  of  shares  of  the  Fund  are  “appropriate  to  carry 
out  the  purposes  of  the  trust”  within  the  meaning  of 
section  9:2111.  It  could  therefore  be  argued  that,  on 
the  face  of  the  instrument,  the  settlor’s  intentions  were 
to  permit  purchases  of  shares  of  mutual  funds  which 
invest  solely  in  U.S.  obligations.  Another  interpretation 
of  Louisiana  Counsel’s  opinion  is  that  the  "prudent 
man"  rule  authorizes  the  purchase  of  Fund  shares 
because  that  rule  applies  "unless  a  trust  instrument 
provides  otherwise  "  The  latter  interpretation  would 
authorize  the  trustee  under  any  trust  instrument  to 
exercise  any  power  which  is  permissible  under  the 
prudent  man  standard  unless  the  trust  instrument 
expressly  precludes  the  use  of  the  particular  power  at 
issue  or  any  other  power  which  is  not  granted  under 
the  provisions  of  the  instrument  The  preceding  inter¬ 
pretations  are  the  only  bases  on  which  the  conclusion 
of  Louisiana  Counsel  can  be  supported,  to  my  knowl¬ 
edge,  under  Louisiana  law  In  my  opinion,  both  inter¬ 
pretations  would  subvert  the  intention  of  the  settlor 


It  is  reasonable  to  assume  that  a  settlor  who  authorizes 
a  bank  to  purchase  obligations  of  the  United  States 
does  so  because  he  or  she  expects  to  receive  a  return 
on  those  obligations  based  on  their  face  value  and 
stated  interest  rate.  Moreover,  such  expectation  of 
return  is  solely  dependent  on  the  credit  of  the  United 
States.  At  worst,  a  purchaser  of  United  States  obliga¬ 
tions  who  holds  them  until  they  mature  will  realize  the 
face  value  of  the  securities  plus  interest  at  the  stated 
rate.  When  a  bank  purchases  shares  in  the  Fund, 
however,  its  reasonable  expectation  of  return  is  not 
solely  dependent  upon  the  credit  of  the  United  States. 
Instead,  its  expectations  are  primarily  based  upon  the 
management  efforts  and  expertise  of  the  Fund.  As  a 
result,  the  investor  assumes  the  risk  that  the  Fund’s 
assets  might  be  diminished  by  fraud,  mismanage¬ 
ment,  or  investment  error.  For  example,  the  investor 
risks  that  the  assets  of  the  Fund  may  be  of  insufficient 
liquidity  to  allow  full  recovery  of  a  pro-rata  share  of  the 
assets  if  other  investors  request  their  pro-rata  shares 
in  response  to  volatile  market  conditions  The  assets  of 
the  Fund  are  also  subject  to  the  risk  that  sellers  of  the 
securities  pursuant  to  repurchase  agreements  will  not 
perform  their  obligations  as  they  are  due.  I  cannot 
agree  that  a  settlor  intends  to  incur  such  risks  when 
the  trust  instrument  permits  or  requires  investment  in 
obligations  of  the  United  States.  Such  an  instrument,  in 
my  view,  does  not  permit  the  purchase  of  shares  of  the 
Fund. 

Dean  E.  Miller 
Deputy  Comptroller  for 
Trust  and  Securities 

*  *  * 


254 — December  23,  1982 

This  is  in  response  to  your  letter  of  December  2,  1982. 
Your  letter,  which  refers  to  Deputy  Comptroller  Dean 
E.  Miller’s  letter  to  you  of  November  2,  1982,  proposes 
two  alternatives  for  altering  the  "withdrawal"  feature  of 
your  bank's  Demand  Money  Trust  (DMT)  program  in 
order  to  bring  the  program  into  compliance  with  12 
USC  92a(d).  Your  two  proposals  are  as  follows: 

The  first  proposal  is  to  have  each  DMT  customer  open 
a  zero-balance  checking  account.  When  checks 
drawn  on  such  accounts  are  presented  to  the  bank, 
either  the  trustee  will,  in  his  discretion,  effect  a  partial 
revocation  of  the  trust  and  deposit  funds  into  the 
account  or  an  overdraft  loan  will  be  created.  If  an 
overdraft  is  created,  the  trustee  "may  revoke"  funds 
from  the  customer’s  DMT  at  the  valuation  date  of  the 
common  trust  fund 
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Under  your  second  alternative,  each  customer  would 
create  a  zero-balance  checking  account  with  an  over¬ 
draft  feature.  Attached  to  the  loan  agreement  would 
be  signed  directions  from  the  customer  "that  should 
the  loan  (overdraft)  not  be  paid  prior  to  the  trust  fund 
valuation  date,  the  trustee  may  at  his  discretion  after 
considering  the  customer's  investment  objective,  hon¬ 
or  the  revocation  and  pay  in  full  or  in  part  the  unse¬ 
cured  commercial  loan  (overdraft)." 

As  emphasized  in  Mr.  Miller's  November  2  letter, 
Section  92a(d)  clearly  prohibits  “receipt  in  the  trust 
department  of  funds  currently  accessible  by  check." 
As  Mr.  Miller  stated  in  a  letter  of  November  10,  1981  (a 
copy  of  which  was  enclosed  with  his  November  2 
letter),  "the  language  in  the  statute  requires  separation 
of  the  commercial  and  trust  functions.”  In  my  opinion, 
both  of  your  proposals  would  effect  that  separation  in 
form  only,  and  not  in  substance.  A  close  reading  of  the 
November  10,  1981 ,  letter  will  illustrate  why  neither  of 
your  two  proposals  would  be  in  compliance  with  the 
law. 

The  1981  letter  allowed  banks  to  set  up  a  "sweep" 
arrangement  for  income  cash  only  by  means  of  the 
creation,  for  each  customer,  of  a  separate  checking 
account.  Funds  in  the  checking  account  were  to 
consist  of  funds  to  which  the  beneficiary  had  legal  title. 
A  zero-balance  feature  would  also  be  permissible 
under  the  letter,  provided,  however,  that,  upon  pre¬ 
sentment,  the  trustee  would  deposit  income  cash 
awaiting  distribution  into  the  checking  account.  The 
letter  emphasized  “that  the  amount  of  any  check 
written  by  the  beneficiary,  and  paid  by  the  Bank,  may 
not  exceed  the  amount  of  income  then  distributable  to 
the  beneficiary.” 

The  1981  letter  also  emphatically  stated  that  any 
overdraft  feature  of  the  trust  customer’s  checking 
account  could  not  in  any  way  call  for  satisfaction  of  the 
overdraft  from  trust  principal  but  must  instead  be 
payable  from  funds  to  which  the  customer  has  both 
legal  and  beneficial  title:  “It  is  emphasized  that  the 
overdraft  loan  agreement  must  be  drafted  so  the  Bank 
will  not  be  forced  to  dispose  of  trust  principal,  or 
income  not  available  for  distribution,  in  order  to  repay 
the  loan  created  by  the  overdraft  The  reason  for  this 
stricture  stems  not  only  from  the  express  language 
and  legislative  intent  of  12  USC  92a(d)  but  also  from 
general  principles  of  trust  administration  If  the  trustee 
has  discretion  as  to  whether  or  not  to  cover  an 
overdraft,  "the  trust  department  of  the  Bank  could  be 
put  in  the  position  of  having  to  dispose  of  trust  assets 
at  a  time  that  is  other  than  optimum  for  the  trust  in 
order  to  repay  a  loan  (overdraft)  made  by  the  commer¬ 
cial  side  of  the  Bank.  The  potential  conflict  of  interest 
in  such  a  situation  is  obvious." 


In  short,  I  believe  the  distinctions,  if  any,  between  your 
two  proposals  and  the  proposals  rejected  in  Mr 
Miller’s  November  10,  1981,  letter  are  insufficient  to 
produce  a  different  result.  In  fact,  your  proposal  to 
allow  the  trustee,  at  his  discretion,  to  effect  partial 
revocations  of  the  trust,  either  upon  presentment  of  a 
check  or  at  the  trust  fund’s  valuation  date,  merely 
highlight  the  potential  conflict  of  interest  inherent  in  the 
proposals.  I  also  call  your  attention  to  12  CFR 
9. 1 8(b)(8)(i)  (1982),  which  provides,  in  relevant  part, 
as  follows:  "No  bank  shall  have  any  interest  in  collec¬ 
tive  investment  funds  other  than  in  its  fiduciary  capaci¬ 
ty.  ...  A  bank  may  not  make  any  loan  on  the  security 
of  a  participation  of  a  fund.  .  .  ."  Implementation  of 
either  of  your  two  proposals  would  violate  both  1 2  USC 
92a(d)  and  the  above  quoted  provision  of  our  regula¬ 
tion. 

Immediately  upon  receipt  of  this  letter,  the  bank  must 
take  actions  to  bring  the  “withdrawal"  feature  of  the 
DMT  program  into  compliance  with  12  USC  92a(d). 
Please  notify  this  Office  of  the  actions  you  have  taken 
within  ten  days  of  your  receipt  of  this  letter. 

Charles  F.  Byrd 
Acting  Director 

Legal  Advisory  Services  Division 

*  *  * 


255 — January  19,  1983 

This  is  in  response  to  your  September  2,  1982,  letter 
and  attached  Memorandum  of  Law.  In  that  letter  and 
in  a  September  8,  1982,  meeting,  you  expressed  your 
opinion  that  a  national  bank  located  in  Pennsylvania 
may  lawfully  charge  interest  on  extensions  of  rate 
authorized  to  Federal  credit  unions  for  similar  exten¬ 
sions  of  credit  under  the  Federal  Credit  Union  Act,  12 
USC  1 751  et  seq .,  and  regulations  promulgated  there¬ 
under,  12  CFR  Chapter  VII  Based  on  the  analysis  as 
discussed  below,  it  is  my  opinion  that  a  national  bank 
located  in  Pennsylvania  may  not  lawfully  charge  inter¬ 
est  on  extensions  of  credit  related  to  credit  card 
purchase  transactions  at  such  a  rate 

The  relevant  facts,  as  contained  in  your  letter  and 
accompanying  Memorandum  of  Law,  may  be  summa¬ 
rized  as  follows.  Under  Pennsylvania  law,  state-char¬ 
tered  banks  are  restricted  from  charging  interest  at  a 
rate  in  excess  of  1 V2  percent  per  month,  and  from 
charging  for  other  items  such  as  annual  fees,  on 
extensions  of  credit  relating  to  credit  card  purchase 
transactions.  Federal  credit  unions  located  in  Pennsyl- 


vania  are  permitted,  under  the  Federal  Credit  Union 
Act  (FCU  Act),  1 2  USC  1751  et  seq.,  to  charge  interest 
at  a  rate  up  to  1%  percent  per  month  on  extensions  of 
credit  relating  to  credit  card  purchases  and  in  addi¬ 
tion,  to  impose  annual  fees  for  the  use  of  credit  cards. 

The  question  you  have  presented  is  whether  national 
banks,  pursuant  to  12  USC  85,  may  charge  the  FCU 
Act  interest  rate  including  the  imposition  of  annual 
fees,  on  extensions  of  credit  related  to  credit  card 
purchase  transactions. 

The  limitation  on  interest  rates  charged  by  national 
banks  is  contained  in  12  USC  85  which  provides  in 
relevant  part  that: 

Any  association  may  take,  receive,  reserve,  and 
charge  on  any  loan  or  discount  made,  or  upon  any 
notes,  bills  of  exchange,  or  other  evidences  of 
debt,  interest  at  the  rate  allowed  by  the  laws  of  the 
State,  Territory,  or  District  where  the  bank  is 
located,  or  at  a  rate  of  1  per  centum  in  excess  of 
the  discount  rate  on  ninety-day  commercial  paper 
in  effect  at  the  Federal  Reserve  Bank  in  the 
Federal  reserve  district  where  the  bank  is  located, 
whichever  may  be  the  greater,  and  no  more, 
except  that  where  by  the  laws  of  any  State  a 
different  rate  is  limited  for  banks  organized  under 
State  laws,  the  rate  so  limited  shall  be  allowed  for 
associations  organized  or  existing  in  any  such 
State  under  this  chapter. 

(12  USC  85.) 

Thus,  in  order  for  a  national  bank  located  in  Pennsyl¬ 
vania  to  charge  interest  at  a  rate  greater  than  1 
percent  in  excess  of  the  discount  rate,  such  rate  must 
be  “allowed  by  the  laws  of  the  State.  .  . 

As  concluded  in  your  letter,  state-chartered  financial 
institutions  in  Pennsylvania  are  limited  to  charging 
interest  at  a  rate  of  1  V2  percent  per  month  on  exten¬ 
sions  of  credit  relating  to  credit  card  purchase  trans¬ 
actions.  Nevertheless,  you  argue  in  your  Memoran¬ 
dum  of  Law  that  12  USC  §85  should  authorize  a 
national  bank  to  charge  interest  on  such  loans  at  1  % 
percent,  the  higher  rate  permitted  under  the  FCU  Act. 
This  argument  is  based  on  the  “most  favored  lender” 
doctrine,  the  legislative  history  of  12  USC  §85,  and  the 
incorporation  of  federal  law  into  the  laws  of  each  State. 
Each  of  these  arguments  is  addressed  below. 

Most  Favored  Lender  Doctrine 

Under  the  most  favored  lender  doctrine,  this  Office 
has  interpreted  12  USC  85  as  authorizing  national 
banks  to  charge  interest  at  any  rate  permitted  by  State 
law  to  any  competing  state-chartered  or  licensed 
lending  institution  See  Interpretive  Ruling  7  7310;  12 


CFR  7. 7310. 1  The  ruling  specifically  applies  only  to 
interest  rates  permitted  by  state  law.  Thus,  the  ruling 
would  not,  on  its  face,  apply  to  an  interest  rate 
permitted  by  federal  law.  The  cases2  you  cite  in 
support  of  the  most  favored  lender  doctrine  all  in¬ 
volved  the  adoption  of  a  State  created  interest  rate. 
Because  you  propose  that  a  national  bank  be  allowed 
to  adopt  a  federally  created  rate,  rather  than  a  State 
rate,  the  Comptroller’s  interpretive  ruling  and  the  cas¬ 
es  which  you  have  cited  are  inapplicable.  In  this 
regard,  I  note  that  the  interest  rate  (the  FCU  Act  rate) 
you  propose  for  adoption  by  national  banks  in  Penn¬ 
sylvania  is  not  only  not  created  by  State  law,  it  is 
expressly  forbidden  for  adoption  by  state  banks  under 
State  law.  See  Letter  from  Pennsylvania  Secretary  of 
Banking  to  Chief  Executive  Officers  of  Pennsylvania 
Financial  Institutions  (June  4,  1982). 

The  rationale  behind  the  adoption  of  the  most  favored 
lender  doctrine  is  that  national  banks  should  be 
placed  on  an  equal  footing  with  competing  state 
lenders  not  with  competing  federal  lenders.  If  Con¬ 
gress  wished  to  place  national  banks  on  an  equal 
footing  with  federal  credit  unions,  they  could  have 
done  so  when  passing  the  FCU  Act  and  amendments 
thereto.  The  danger  Congress  sought  to  address 
through  12  USC  85  was  the  threat  of  unfriendly  state 
legislation.  See,  e  g.,  Tiffany  v.  National  Bank  of  Mis¬ 
souri,  85  U.S.  (18  Wall.)  409,  412  (1873).  This  is 
apparent  from  the  legislative  history  of  the  statute.  For 
instance,  the  statements  of  Senator  Sherman,  a  princi¬ 
pal  drafter  of  the  act,  are  instructive.  Regarding  the 
proposed  effect  of  the  act,  Senator  Sherman  stated 
that  the  act: 

[Wjill  allow  those  national  banks  the  same  rate  of 

interest  as  is  provided  for  by  the  local  law  for  the 


1  Interpretive  Ruling  7.7310  states,  in  relevant  part,  that: 

(a)  A  national  bank  may  charge  interest  at  the  maximum  rate 
permitted  by  State  law  to  any  competing  State-chartered  or 
licensed  lending  institution  If  State  law  permits  a  higher 
interest  rate  on  a  specified  class  of  loans,  a  national  bank 
making  such  loans  at  such  higher  rate  is  subject  only  to  the 
provisions  of  State  law  relating  to  such  class  of  loans  that  are 
material  to  the  determination  of  the  interest  rate 

12  CFR  7.7310(a)  (emphasis  added) 

2  Tiffany  v  National  Bank  of  Missouri,  85  U.S.  (18  Wall.)  409  (1873): 
Partam  v.  First  Nat'l  Bank  of  Montgomery,  336  F  Supp  65  (M  D 
Ala  ,  1971),  reversed  on  other  grounds,  467  F  2d  167  (5th  Cir 
1972),  Northway  Lanes  v.  Hackley  Union  Nat'l  Bank  and  Trust  Co.. 
464  F  2d  855  (6th  Cir  1972),  Fisher  v.  First  Nat'l  Bank  of  Chicago, 
538  F  2d  1284  (7th  Cir.  1976),  cert,  denied  429  U  S.  1062  (1977), 
Fisher  v  First  Nat'l  Bank  of  Omaha,  548  F  2d  255  (8th  Cir  1977), 
United  Missouri  Bank  of  Kansas  City  N  A  v  Danforth,  394  F  Supp 
774  (W  D  Mo  1975),  Commissioner  of  Small  Loans  v  The  First  Nat'l 
Bank  of  Maryland,  268  Md  305,  300  A  2d  685  ( 1 973),  The  Equitable 
Trust  Co  v  Sachs,  A-60063/120-1/Fol  713  (Circuit  Court  of  Balti¬ 
more  City,  Md  ,  June  28,  1981  and  September  16,  1981),  Kersey  v 
Nevada  National  Bank,  No  1 2705  (Nevada  Supreme  Court  June  25, 
1982) 
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people  within  their  own  States.  If  the  States 
choose  to  change  their  law,  they  can  change  it  at 
any  time.  My  own  preference,  however,  as  I  have 
already  stated,  is  to  establish  a  uniform  rate  of 
interest  by  our  law;  but  having  been  overruled  on 
that  point,  I  prefer  now  to  place  the  national  banks 
in  each  state  on  precisely  the  same  footing  with 
individuals  and  persons  doing  business  in  the 
State  by  its  laws. 

Cong.  Globe,  38th  Cong.,  1st  Sess.,  p.  2126  (empha¬ 
sis  added).  The  intention  that  national  banks  be  al¬ 
lowed  to  adopt  applicable  state  law  is  made  clear. 
Accordingly,  it  is  my  opinion  that  national  banks 
should  not  be  permitted  to  adopt  a  federal  interest  rate 
pursuant  to  12  USC  85  and  the  most  favored  lender 
doctrine 

Legislative  History  of  12  USC  85 

A  related  argument  which  you  raise  in  support  of  your 
assertion  that  a  national  bank  may  legally  charge 
interest  at  the  rate  established  by  the  FCU  Act  is  that 
the  legislative  history  of  12  USC  85  supports  such  a 
conclusion. 

In  this  regard,  you  concede  that  "the  legislative  history 
of  section  85  contains  no  specific  reference  to  the 
right  of  a  national  bank  to  adopt  the  interest  rate 
permitted  by  Federal  law  to  another  Federal  financial 
institution  operating  within  the  same  state  as  the 
bank."  Memorandum  of  Law  at  6,  7.  Of  course,  as  you 
have  noted,  at  the  time  Congress  considered  this 
legislation  there  were  no  federally  chartered  financial 
institutions  other  than  national  banks. 

Nevertheless,  you  argue  that,  under  established  prin¬ 
ciples  of  statutory  construction,3  a  statute  written  in 
general  terms  must  be  interpreted  so  as  to  include 
future  situations  unknown  and  nonexistent  at  the  time 
of  enactment  which  come  within  the  intent  of  the 
statute.  Thus,  you  conclude  that  national  banks  should 
be  able  to  charge  interest  at  the  rate  authorized  to 
federal  credit  unions  pursuant  to  federal  law.  While 
this  principle  of  statutory  construction  has  been  relied 
on  in  numerous  court  cases,  the  principle  should  not 
be  applied  in  the  present  situation  to  the  extent  you 
have  suggested. 

A  proper  application  of  this  principle  would  allow  a 
national  bank  to  charge  a  rate  authorized  by  state  law 
to  additional  state  lenders  ( e  g.  state  credit  unions) 
that  did  not  exist  at  the  time  of  the  legislation  s 
enactment  However,  the  principle  should  not  be 
relied  on  to  extend  the  provisions  of  the  statute  be- 

3  see  2A  Sutherland,  Statutory  Construction  §  49  02  (Sands  ed 
1973) 


yond  the  class  of  state  lenders  into  an  entirely  new 
class  of  federal  lenders.4  Such  is  beyond  the  scope  of 
the  principle  and  those  cases  which  you  have  dis¬ 
cussed  in  your  memorandum  of  law 

The  legislative  intent  of  the  predecessor  statute  to  12 
USC  85  was  to  protect  national  banks  from  unfriendly 
state  legislation  aimed  at  favoring  local  state  lenders.5 
Obviously,  Congress  did  not  intend  to  protect  national 
banks  from  future  unfriendly  federal  legislation 

You  also  place  some  reliance  on  the  adoption  in  the 
predecessor  statute  to  12  USC  85  of  the  phrase 
"allowed  by  the  laws  of  the  State"  as  opposed  to  the 
phrase  "established  by  the  laws  of  the  State."  Your 
argument  appears  to  be  that  the  language  permitting 
national  banks  to  charge  a  rate  "allowed"  by  state  law 
is  more  permissive  than  language  permitting  national 
banks  to  charge  a  rate  "established"  by  state  law. 
Since  federal  credit  unions  are  "allowed"  to  charge 
higher  interest  rates  in  New  Jersey,  even  though  that 
higher  rate  is  not  "established”  by  New  Jersey  state 
law,  national  banks  should  also  be  allowed  to  charge 
such  rates  under  Section  85 

Because  both  phrases  were  considered  at  the  time  of 
enactment,  you  believe  the  adoption  of  the  phrase 
"allowed  by  the  laws  of  the  State"  may  be  significant. 
However,  the  dispute  over  the  choice  of  language 
here  was  based  solely  on  a  dispute  over  whether  the 
phrase  "allowed  by  the  laws  of  the  State"  would  permit 
national  banks  to  charge  any  rate  allowed  on  special 
contracts  under  state  law  as  opposed  to  the  general 
rate  established  by  state  law.  Accordingly,  the  debate 


4  For  example,  the  obvious  limitations  on  the  principle  are  discussed 
by  Sutherland 

On  the  other  hand,  where  the  language  of  a  statute  is  expressly 
made  applicable  to  a  particular  situation  or  thing  or  to  one 
species  of  a  larger  group  [eg  state-chartered  financial  institu¬ 
tions],  subsequent  events  will  have  no  effect  to  enlarge  the 
scope  of  the  statute's  operation 

(2 A  Sutherland,  Statutory  Construction  §  49  02  at  230  (Sands  ed 
1973) ) 

5  As  stated  in  Tiffany  v  Bank  of  Missouri,  85  U  S  (18  Wall  )  409 
(1873) 

It  cannot  be  doubted,  in  view  of  the  purpose  of  Congress  in 
providing  for  the  organization  of  national  banking  associations, 
that  it  was  intended  to  give  them  a  firm  footing  in  the  different 
states  where  they  might  be  located  It  was  expected  they 
would  come  into  competition  with  the  state  banks,  and  it  was 
intended  to  give  them  at  least  equal  advantages  in  such 
competition  In  order  to  accomplish  this  they  were  empowered 
to  reserve  interest  at  the  same  rates,  whatever  those  rates 
might  be,  which  were  allowed  to  similar  state  institutions  This 
was  considered  indispensable  to  protect  them  against  possi 
ble  unfriendly  state  legislation 

(Id  at  412  (emphasis  added) ) 
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over  the  choice  of  language  here  has  no  bearing  on 
the  argument  which  you  raise.6 

A  related  argument  which  you  raise  is  that: 

Had  Congress  intended  to  limit  the  scope  of  the 
interest  provision  of  section  85  to  state  financial 
institutions,  it  could  have  specifically  expressed 
this  intent  by  the  use  of  more  restrictive  language, 
rather  than  by  the  broadly  worded  statutory 
phrase  "allowed  by  the  laws  of  the  State." 
(Memorandum  of  Law  at  16.) 

However,  as  you  have  pointed  out  yourself,  at  the  time 
the  statute  was  enacted  there  were  no  federally  char¬ 
tered  financial  institutions  other  than  national  banks 
Thus,  the  argument  that  Congress  could  have  used 
more  restrictive  language  in  this  regard  had  it  so 
intended  is  not  convincing. 

A  final  related  argument  which  you  raise  is  that: 

When  Congress  enacted  the  FCU  Act  and  when  it 
amended  the  FCU  Act  in  1980  to  authorize  Feder¬ 
al  credit  unions  to  charge  a  higher  interest  rate 
than  12%  annum  simple  interest,  it  is  highly  unlike¬ 
ly  that  it  intended  that  Federal  credit  unions  would 
have  a  preferred  position  over  national  banks  with 
respect  to  the  interest  rates  which  they  may 
charge  on  loans. 

(Memorandum  of  Law  at  20,  21.) 

Again,  this  argument  is  not  convincing.  Had  Congress 
intended  to  insure  that  national  banks  also  be  allowed 
to  charge  this  higher  rate,  they  could  have  so  stated 
rather  than  assuming  that  national  banks  would  be 
allowed  to  charge  this  higher  rate  anyway  under  the 
authority  of  12  USC  85,  an  argument  which  is  ques¬ 
tionable  at  best.  Furthermore,  as  you  have  noted,  this 
Office  has  recognized  in  the  past  that  in  some  circum¬ 
stances  federal  credit  unions  have  been  granted 
greater  flexibility  than  national  banks.7 


6  It  is  also  interesting  to  note  in  this  regard  the  comments  of  Senator 
Sherman  who  stated  he  would  'agree  at  once  to  substitute  the  word 
established  for  allowed'  There  is  no  difference  between  the  legal 
meaning  of  the  word  'allowed  and  the  word  'established'  The  legal 
effect  is  the  same  Cong  Globe,  38th  Cong  ,  1st  Sess  ,  p  2125 
(1864) 


Incorporation  of  Federal  Law  into  State  Law 

A  third  theory  you  have  raised  for  concluding  that  a 
national  bank  may  charge  interest  on  credit  card 
transactions  at  the  rate  authorized  to  federal  credit 
unions  is  the  incorporation  of  federal  law  into  state  law. 
Specifically,  you  state  that: 

A  very  recent  Supreme  Court  decision  and  a  line 
of  older  Supreme  Court  decisions  support  the 
position  that  the  phrase  "allowed  by  the  laws  of 
the  State"  in  section  85  includes  Federal  laws, 
such  as  the  FCU  Act  and  the  Regulations. 
(Memorandum  of  Law  at  22.) 

The  recent  decision  which  you  refer  to,  Fidelity  Federal 

Savings  &  Loan  Association  v.  de  la  Cuesta. _ U.S. 

_ 73  L.Ed.2d  664  (June  28,  1982),  merely  ruled  that 

the  phrase  “law  of  the  jurisdiction,”  as  used  in  a 
disputed  contractual  provision,  must  include  federal 
as  well  as  State  law.  This  case  merely  reaffirms  the 
well-established  principle  that  where  federal  law  con¬ 
flicts  with  or  preempts  state  law,  it  is  controlling. 

In  the  present  case,  federal  law  is  controlling  inas¬ 
much  as  12  USC  85  governs  the  limitation  on  interest 
rate  charges  by  national  banks.  However,  to  conclude 
that  the  language  of  Section  85  which  specifically 
incorporates  state  law  should  also  incorporate  other 
federal  law  is  not  a  correct  application  of  the  federal 
preemption  principle.  This  is  especially  the  case 
where,  as  explained  above,  the  Congressional  intent 
of  the  statute  is  otherwise. 

Accordingly,  it  is  my  opinion  that  a  national  bank 
located  in  Pennsylvania  may  not  charge  interest  at  the 
rate  authorized  to  federal  credit  unions  under  the  FCU 
Act  and  regulations  promulgated  thereunder.  This 
decision  is  consistent  with  past  interpretations  of  this 
issue  by  this  Office. 

Peter  Liebesman 

Assistant  Director 

Legal  Advisory  Services  Division 


7  The  Comptroller  recently  proposed  certain  revisions  to  its  adjust¬ 
able  rate  mortgage  (ARM)  regulation  In  the  background  and 
analysis  of  the  proposed  revisions  setting  forth  the  reasons  for  the 
proposed  revisions,  the  Comptroller  emphasized  that  other  lenders, 
and  specifically  Federal  credit  unions,  had  been  granted  greater 
flexibility  in  offering  such  loans  than  national  banks  47  Fed  Reg 
23944,  23945  (June  2.  1982) 

(Memorandum  of  Law  at  21  ) 


*  *  * 
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Changes  in  the  structure  of  the  national  banking  system,  by  states,  calendar  1982 


In 

operation 
Dec  31, 
1981 

Organized 

Consolidated  and 
merged  under  12 
USC  215 

Insol¬ 

vencies 

12  USC  214 

and  opened 
for  business 

Consoli¬ 

dated 

Merged 

dated 

Converted  to 
state  banks 

Merged  or 
consolidated 
with  state 
banks 

United  States 

4,456 

243 

2 

57 

2 

16 

15 

21 

Alabama 

94 

1 

1 

3 

0 

0 

1 

2 

Alaska  . 

5 

0 

0 

0 

0 

0 

0 

0 

Arizona . 

3 

0 

0 

0 

0 

0 

0 

0 

Arkansas  . 

70 

1 

0 

0 

0 

0 

0 

0 

California . 

60 

38 

0 

0 

0 

1 

0 

0 

Colorado 

151 

32 

0 

0 

0 

0 

0 

0 

Connecticut . 

17 

0 

0 

1 

0 

0 

0 

2 

Delaware . 

6 

5 

0 

0 

0 

0 

0 

0 

District  of  Columbia 

16 

1 

0 

1 

0 

0 

0 

0 

Florida 

182 

32 

1 

20 

0 

0 

1 

2 

Georgia 

63 

2 

0 

2 

0 

0 

0 

0 

Hawaii . 

2 

1 

0 

0 

0 

0 

0 

0 

Idaho 

7 

0 

0 

0 

0 

0 

0 

0 

Illinois  . 

406 

1 

0 

1 

0 

2 

0 

0 

Indiana 

119 

1 

0 

0 

0 

0 

1 

3 

Iowa  . 

100 

2 

0 

0 

0 

1 

1 

0 

Kansas 

148 

3 

0 

0 

0 

0 

0 

0 

Kentucky . 

76 

1 

0 

0 

0 

0 

0 

0 

Louisiana . 

52 

1 

0 

0 

0 

0 

1 

0 

Maine 

1 1 

0 

0 

1 

0 

0 

0 

0 

Maryland 

24 

2 

0 

0 

0 

0 

0 

0 

Massachusetts 

70 

1 

0 

1 

0 

0 

0 

1 

Michigan . 

126 

2 

0 

1 

0 

0 

2 

0 

Minnesota 

203 

2 

0 

2 

0 

1 

0 

0 

Mississippi . 

36 

0 

0 

0 

0 

1 

0 

0 

Missouri . 

112 

6 

0 

0 

0 

0 

0 

0 

Montana 

55 

0 

0 

0 

0 

0 

0 

0 

Nebraska 

117 

4 

0 

0 

0 

0 

0 

0 

Nevada 

3 

0 

0 

0 

0 

0 

0 

0 

New  Hampshire 

34 

0 

0 

1 

0 

0 

0 

0 

New  Jersey 

87 

2 

0 

3 

0 

0 

0 

3 

New  Mexico 

40 

3 

0 

0 

0 

0 

2 

0 

New  York 

113 

2 

0 

3 

0 

1 

0 

0 

North  Carolina 

20 

1 

0 

1 

0 

0 

0 

u 

North  Dakota 

39 

1 

0 

0 

0 

0 

u 

u 

Ohio . 

169 

3 

0 

4 

0 

3 

0 

4 

Oklahoma 

188 

9 

0 

0 

1 

0 

0 

0 

Oregon 

6 

1 

0 

0 

0 

n 

0 

n 

0 

n 

0 

4 

Pennsylvania 

Rhode  Island 

208 

5 

0 

0 

0 

0 

1 

0 

u 

0 

0 

0 

0 

South  Carolina 

South  Dakota 
Tennessee 

18 

34 

68 

1 

0 

0 

0 

0 

0 

1 

0 

0 

0 

0 

0 

1 

0 

0 

0 

0 

2 

0 

0 

1 

n 

Texas 

Utah . 

Vermont . 

Virginia . 

694 

6 

11 

69 

70 

1 

0 

2 

0 

0 

0 

0 

-*0)0  0-" 

1 

0 

0 

0 

o 

2 

0 

0 

0 

1 

pL 

0 

0 

0 

0 

u 

0 

0 

4 

0 

Washington  .  . 

West  Virginia 
Wisconsin 

Wyoming . 

19 

113 

132 

49 

6 

0 

1 

1 

u 

0 

0 

0 

1 

1 

0 

0 

0 

0 

1 

1 

0 

0 

2 

0 

0 

1 

0 

In 

operation 
Dec  31. 
1982 


4,580 

88 

5 

3 

71 

97 

183 

14 

11 

16 

190 

63 

3 

7 

404 

116 

100 

151 

77 

52 

10 

26 

69 

125 

202 

35 

118 

55 

121 

3 

33 

83 

41 

111 

20 

40 

161 

196 

7 

203 

5 

17 

34 
65 

758 
7 
1 1 
61 
23 
1 1 1 
128 
50 


NOTE  Does  not  include  one  nonnational  bank  in  the  District  of 


Columbia 
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National  banks  merged  or  consolidated  with  state  banks,  by  states,  calendar  1982  (Revised) 

(Dollar  amounts  in  thousands) 


Title  and  location  of  bank 

Effective 

date 

Total  capital 
accounts  of 
national  banks 

Total:  27  national  banks . 

$238,760* 

ALABAMA 

Muscle  Shoals  National  Bank,  Muscle  Shoals  (15485),  merged  into  Southern  Bank  of  Lauderdale  County, 
Florence,  under  title  "South  Trust  Bank  of  the  Quad  Cities"  . 

May  6 

2,973 

Central  Bank  of  Mobile,  National  Association  Mobile  (15604),  merged  into  Central  Bank  of  the  South, 
Birmingham,  under  title  "Central  Bank  of  the  South"  .  . 

June  30 

5,413 

CONNECTICUT 

The  National  Bank  of  New  England  of  East  Haddam,  East  Haddam  (7812),  merged  into  The  Connecticut 
Bank  and  Trust  Company,  Hartford,  under  title  "The  Connecticut  Bank  and  Trust  Company"  . 

January  18 

561 

Orange  National  Bank,  Orange  (15354),  merged  into  The  Connecticut  Bank  and  Trust  Company, 

Hartford,  under  title  "The  Connecticut  Bank  and  Trust  Company" 

September  13 

1,523 

FLORIDA 

First  National  Bank  of  Moore  Haven,  Moore  Haven  (16335),  merged  into  Okeechobee  County  Bank, 
Okeechobee,  Florida,  under  title  "Flagship  Bank  of  Okeechobee" 

March  1 

983 

Florida  Coast  Bank  of  Palm  Beach  County,  National  Association,  Boca  Raton  (16722),  merged  into 

Florida  Coast  Bank  of  Broward  County,  Pompano  Beach,  under  title  "Florida  Coast  Bank” 

July  30 

1,477 

INDIANA 

The  First  National  Bank  of  Crown  Point,  Crown  Point  (2183),  merged  into  The  First  Bank  of  Whiting, 

Whiting,  under  title  "The  First  Bank  of  Whiting"  .  .  ,  . 

June  1 1 

4,915 

South  Lake  National  Bank,  Lowell  (16669),  merged  into  The  First  Bank  of  Whiting,  Whiting,  under  title 
“The  First  Bank  of  Whiting”  . 

August  1 1 

1.433 

First  National  Bank  of  Goshen,  Goshen  (141 13),  merged  into  St  Joseph  Valley  Bank,  Elkhart,  under  title 
"Midwest  Commerce  Banking  Company"  . 

November  1 

8,495 

MASSACHUSETTS 

The  First  National  Bank  of  Malden,  Malden  (588),  merged  into  Malden  Trust  Company,  under  title 

"Malden  Trust  Company"  . 

October  29 

4,377 

NEW  JERSEY 

Prospect  Park  National  Bank,  Wayne  (12861),  merged  into  The  Bank  of  New  Jersey,  Camden,  under  title 
"The  Bank  of  New  Jersey”  . 

May  10 

29,823 

Fidelity  Union  Bank,  National  Association,  Red  Bank  (2257),  and  Fidelity  Union  Bank,  National 

Association,  Garden  State  (15570),  merged  into  Fidelity  Union  Bank,  Newark,  under  title  "Fidelity  Union 
Bank" .  . 

April  1 

93,797 

OHIO 

AmeriTrust  Company  of  Northeastern,  Ohio,  National  Association,  Ashtabula,  Ohio  (5075),  merged  into 
AmeriTrust  Company,  Cleveland,  under  title  "AmeriTrust  Company" 

February  12 

12,798 

The  Lancaster  National  Bank,  Lancaster  (9547),  merged  into  Society  Bank,  Columbus,  under  title 
"Society  Bank" . 

March  22 

1,782 

The  Dime  Bank  of  Ross  County,  National  Association,  Adelphi  (15526),  merged  into  The  Interim  Dime 

Bank  of  Marietta,  Marietta,  under  the  title  “The  Dime  Bank"  . 

April  1 

639 

National  Bank  of  Fulton  County,  Delta  (14914),  merged  into  Toledo  Trust  Company,  Toledo,  under  title 
"The  Toledo  Trust  Company” . 

May  3 

1,295 

PENNSYLVANIA 

The  First  National  Bank  of  Pen  Argyl,  Pen  Argyl  (4352),  merged  into  Northeastern  Bank  of  Pennsylvania, 
Mount  Pocono,  under  title  “Northeastern  Bank  of  Pennsylvania" 

April  22 

1.491 

National  Bank  and  Trust  Company  of  Kennett  Square,  Kennett  Square  (2526),  merged  into  American 

Bank  and  Trust  Co  of  Pa..  Reading,  under  title  "American  Bank  and  Trust  Co.  of  Pa"  . 

June  1 

5,669 

The  Warren  National  Bank,  Warren  (4879),  merged  into  Marine  Bank,  Meadville,  under  title  "Marine  Bank” 

June  30 

24,365 

The  Peoples  National  Bank  of  Shippensburg,  Shippensburg  (6946),  merged  into  Dauphin  Deposit  Bank 
and  Trust  Company,  Harrisburg,  under  title  "Dauphin  Deposit  Bank  and  Trust  Company” 

October  1 

6.245 

TENNESSEE 

First  National  Bank  of  Lebanon,  Lebanon  (16307),  merged  into  Liberty  State  Bank  of  Dekalb  County. 
Liberty,  under  title  "Liberty  State  Bank”  . 

March  15 

468 
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National  banks  merged  or  consolidated  with  state  banks,  by  states,  calendar  1982  (Revised) — continued 

(Dollar  amounts  in  thousands) 


Title  and  location  of  bank 

Effective 

date 

Total  capital 
accounts  of 
national  banks 

VIRGINIA 

The  Covington  National  Bank,  Covington  (4503),  merged  into  First  Virginia  Bank-Highlands,  Covington, 
under  title  “First  Virginia  Bank-Highlands" 

January  1 

4,243 

The  Bath  County  National  Bank  of  Hot  Springs,  Hot  Springs  (8722),  merged  into  First  Virginia  Bank- 
Highlands,  Covington,  under  title  “First  Virginia  Bank-Highlands" 

September  20 

1,470 

Citizens  National  Bank,  New  Market  (10524),  merged  into  Citizens  National  Bank,  New  Market,  under  title 
‘‘United  Virginia  Bank” . 

October  29 

3,591 

The  First  National  Bank  of  Martinsville  and  Henry  County,  Henry  County  (7206),  merged  into  United 

Virginia  Bank,  Richmond,  under  title  "United  Virginia  Bank" 

December  1 

18.934 

WISCONSIN 

Jacobus  National  Bank,  Brookfield  (17538),  consolidated  with  Heritage  Bank-Mayfair,  Wauwatosa,  under 
title  "Heritage  Bank-Mayfair" 

December  21 

* 

NOTE  The  National  banks  merged  or  consolidated  with  state  banks  table  which  appeared  in  Volume  2,  Number  1  of  the  Quarterly  Journal  was 
incomplete  This  table  provides  the  information  which  should  have  been  carried 
'Data  for  Jacobus  National  Bank  was  not  available 


National  banks  converted  to  state  banks,  by  states,  calendar  1982  (Revised) 

(Dollar  amounts  in  thousands) 


Charter 

number 

Title  and  location  of  bank 

Effective  date 

Total  assets 

15635 

Total:  15  banks . 

ALABAMA 

First  Colbert  National  Bank,  Sheffield,  converted  to  Bank  of  Independent,  Sheffield 

December  1 

$856,662 

62,316 

16670 

FLORIDA 

Broward  Bank  N  A  ,  Lauderdale  Lakes,  converted  to  Broward  Bank,  Lauderdale  Lakes 

December  30 

24.973 

5300 

INDIANA 

The  First  National  Bank  of  Petersburg,  Petersburg,  converted  to  Pike  County  Bank, 
Petersburg 

August  1 

26,397 

13112 

IOWA 

The  Clay  County  National  Bank  of  Spencer,  Spencer,  converted  to  Hawkeye  Bank  and 
Trust,  Spencer  ....... 

December  15 

43,875 

16551 

LOUISIANA 

First  National  Bank  of  Eunice,  Eunice,  converted  to  First  Bank  of  Eunice,  Eunice 

January  1 1 

19  667 

16714 

MICHIGAN 

Michigan  National  Bank-Port  Huron,  Port  Huron,  converted  to  Michigan  Bank-Port  Huron, 
Port  Huron . 

March  8 

238  689 

14729 

St  Clair  Shores  National  Bank,  St  Clair  Shores,  converted  to  Security  Bank  St  Clair 
Shores,  St.  Clair  Shores 

October  1 

62  419 

16236 

NEW  MEXICO 

United  Southwest  National  Bank  of  Santa  Fe,  Santa  Fe,  converted  to  Western  Bank  of 

Santa  Fe,  Santa  Fe 

January  1 

18,557 

8880 

The  First  National  Bank  of  Lordsburg,  Lordsburg,  converted  to  Western  Bank,  Lordsburg 

November  1 

20,176 

4177 

TENNESSEE 

The  First  National  Bank  of  Greeneville,  Greeneville,  converted  to  Commerce  Union  Bank, 
Greeneville . 

October  1 1 

84.233 

9629 

Old  &  Third  National  Bank  of  Union  City,  Union  City,  converted  to  Commerce  Union  Bank, 
Union  City . 

October  1 1 

75,039 

14995 

TEXAS 

West  Side  National  Bank  of  San  Angelo,  San  Angelo,  converted  to  Bank  of  the  West,  San 
Angelo  , 

March  29 

51  645 

15065 

Highland  Lakes  National  Bank,  Kingsland,  Kingsland,  converted  to  Highland  Lakes  Bank, 
Kingsland 

December  20 

76,925 

16460 

WISCONSIN 

Ozaukee  National  Bank,  Cedarburg, -converted  to  Ozaukee  Bank,  Cedarburg 

January  1 

23.194 

15618 

Heritage  National  Bank  of  Racine.  Racine,  converted  to  Heritage  Bank-Racine.  Racine 

January  4 

28,557 

NOTE  The  National  banks  converted  to  state  banks  table  which  appeared  in  Volume  2.  Number  1  of  the  Quarterly  Journal  was  incomplete  Tins 


table  provides  the  information  which  should  have  been  carried 
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Consolidated  foreign  and  domestic  assets,  liabilities  and  capital  accounts  of  national  banks,  December  31,  1982 
_ _ (Dollar  amounts  in  millions) 
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Consolidated  foreign  and  domestic  assets,  liabilities  and  capital  accounts  of  national  banks,  December  31,  1982 

continued 

(Dollar  amounts  in  millions) 
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See  notes  at  end  of  table 


Consolidated  foreign  and  domestic  assets,  liabilities  and  capital  accounts  of  national  banks,  December  31, 

1982 — continued 

(Dollar  amounts  in  millions) 


West  Virginia 

Wisconsin 

Wyoming 

District  of 
Columbia* 
nonnational 

Number  of  banks  . 

1 1 1 

127 

50 

1 

Assets 

Cash  and  due  from  depository  institutions 

$  564 

$  1,540 

$  278 

$  4 

US  Treasury  securities  . 

628 

805 

223 

6 

Obligations  of  other  U  S  government  agencies  and  corporations 

914 

570 

131 

14 

Obligations  of  states  and  political  subdivisions 

790 

1,158 

304 

1 

All  other  securities  . 

16 

122 

6 

1 

Total  securities  . 

2,348 

2,655 

664 

22 

Federal  funds  sold  and  securities  purchased  under  agreements  to  resell 

735 

781 

219 

4 

Total  loans  (excluding  unearned  income) . 

2,899 

6.934 

1,371 

31 

Allowance  for  possible  loan  losses 

32 

73 

16 

1 

Net  loans . 

2,867 

6.861 

1,355 

30 

Lease  financing  receivables 

Bank  premises,  furniture  and  fixtures,  and  other  assets  representing  bank 

9 

74 

3 

0 

premises  .  . 

138 

272 

49 

1 

Real  estate  owned  other  than  bank  premises 

12 

35 

8 

1 

All  other  assets  .  . 

119 

403 

60 

1 

Total  assets . 

6  792 

12,621 

2,633 

64 

Liabilities 

Demand  deposits  of  individuals,  partnerships  and  corporations 

902 

1,858 

440 

18 

Time  and  savings  deposits  of  individuals,  partnerships  and  corporations 

4,235 

6,380 

1,437 

40 

Deposits  of  U  S  government . 

10 

1 1 

10 

1 

Deposits  of  states  and  political  subdivisions 

186 

760 

369 

1 

All  other  deposits . 

86 

381 

21 

— 

Certified  and  officers'  checks . 

50 

82 

16 

1 

Total  deposits  in  domestic  offices 

5,470 

9,471 

2,293 

60 

Demand  deposits  . 

1,082 

2,385 

550 

■  20 

Time  and  savings  deposits 

4,388 

7,085 

1,743 

40 

Total  deposits  in  foreign  offices 

0 

387 

0 

0 

Total  deposits 

5,470 

9,858 

2,293 

60 

Federal  funds  purchased  and  securities  sold  under  agreements  to  repurchase 

597 

1,290 

54 

1 

Interest-bearing  demand  notes  issued  to  U  S  Treasury 

13 

160 

3 

0 

Other  liabilities  for  borrowed  money 

17 

97 

16 

0 

Mortgage  indebtedness  and  liability  for  capitalized  leases 

9 

11 

5 

0 

All  other  liabilities . 

93 

338 

36 

Total  liabilities 

6  200 

11,754 

2,406 

61 

Subordinated  notes  and  debentures 

4 

20 

8 

0 

Equity  Capital 

0 

0 

0 

0 

Preferred  stock 

Common  stock  . 

81 

168 

14 

Surplus . 

176 

287 

51 

1 

Undivided  profits  and  reserve  for  contingencies  and  other  capital  reserves 

331 

392 

1 54 

2 

Total  equity  capital . 

588 

847 

219 

3 

Total  liabilities,  subordinated  notes  and  debentures  and  equity  capital 

6,792 

12,621 

2.633 

64 

Number  of  banks  with  foreign  offices 

0 

2 

0 

0 

Total  domestic  office  assets 

6,792 

12,202 

2,633 

64 

in 


Nonnational  banks  in  the  District  of  Columbia  are  supervised  by  the  Comptroller  of  the  Currency  Nonnational  bank  data  are  not  inc luded 

NOTES  Foreign  offices  are  defined  to  include  Edge  Act  and  Agreement  subsidiaries  in  the  U  S  branches  located  in  Puerto  Pico  fro  v  irgn 
Islands  and  U  S  Trust  Territories  and  branches  and  subsidiaries  located  in  foreign  countries 

Dashes  indicate  amounts  of  less  than  $500,000.  ,  ,  .  _  ,  .  ,  , 

Data  are  from  the  consolidated  reports  of  income  filed  guarterly  by  all  national  banks  One  national  noninsured  trust  company  in 

Wisconsin  is  not  included  in  this  table 
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Domestic  office  deposits  of  national  banks,  by  states,  December  31,  1982 

(Dollar  amounts  in  millions) 


Demand 
deposits  of 
individuals, 
partnerships 
and 

corporations 

All  other 
demand 
deposits 

NOW  and 
automatic 
transfer 
accounts 

All  other 
savings 
accounts 

Money 
market 
certificates 
of  deposit 

Time 

certificates 
of  deposit  of 
$100,000  or 
more 

Other  time 
deposits  of 
$100,000  or 
more 

All  other  time 
deposits 

Total 

domestic 

deposits 

All  national  banks 

$167,309 

$43,487 

$45,171 

$124,804 

$118,266 

$169,375 

$27,123 

$83,590 

$779,125 

Alabama . 

2.036 

443 

453 

1,231 

1,832 

1,082 

413 

1,110 

8,600 

Alaska  . 

542 

90 

118 

287 

156 

227 

2 

54 

1,476 

Arizona  .  . 

2.224 

274 

462 

2,094 

2,042 

917 

10 

1,126 

9,149 

Arkansas 

1,216 

359 

556 

727 

1,351 

808 

37 

679 

5,733 

California 

21,734 

3,647 

5,890 

24,986 

1 1 ,91 1 

33,132 

5,743 

7,814 

114,857 

Colorado 

2,979 

884 

856 

1,716 

1,110 

2,589 

99 

873 

11,106 

Connecticut 

1,453 

493 

280 

969 

578 

323 

119 

364 

4,579 

Delaware  . 

28 

3 

10 

29 

24 

442 

0 

27 

563 

District  of  Columbia 

1,922 

331 

510 

849 

358 

2,085 

46 

378 

6,479 

Florida 

7,960 

1,526 

2,871 

6,404 

5,726 

3,444 

226 

2,826 

30,983 

Georgia  . 

3,328 

938 

594 

2,144 

1,428 

1,288 

54 

1,382 

11,156 

Hawaii . 

37 

8 

13 

33 

23 

52 

0 

3 

169 

Idaho . 

633 

105 

338 

609 

939 

589 

3 

504 

3,720 

Illinois  . 

10,436 

3,708 

2,088 

6,609 

7,223 

14.148 

3,883 

6.556 

54,651 

Indiana  .  . 

2,618 

1,061 

1,023 

2,540 

3,748 

1,734 

42 

2,751 

15,517 

Iowa . 

1,074 

487 

509 

867 

1,440 

541 

14 

1.350 

6,282 

Kansas  . 

1,337 

499 

531 

885 

1,522 

1,132 

81 

977 

6,964 

Kentucky 

1,646 

399 

579 

905 

1,747 

1,225 

37 

1,145 

7,683 

Louisiana 

2,787 

794 

607 

1,473 

1,786 

2,932 

18 

999 

11.396 

Maine 

263 

47 

142 

247 

235 

46 

3 

130 

1,113 

Maryland  . 

2,214 

312 

461 

1,908 

1,261 

719 

15 

1,170 

8,060 

Massachusetts 

3,972 

1,116 

921 

2,068 

872 

3,778 

461 

831 

14,019 

Michigan 

4,169 

957 

1,016 

5,319 

5,339 

3,359 

63 

2,535 

22,757 

Minnesota 

3,627 

1,172 

963 

2,092 

2,482 

3,620 

92 

2,992 

17,040 

Mississippi . 

1,025 

268 

288 

531 

1,163 

914 

7 

865 

5,061 

Missouri . 

2,992 

1,780 

698 

1,182 

1,667 

3,106 

141 

1,119 

12,685 

Montana 

451 

125 

248 

381 

783 

265 

8 

455 

2,716 

Nebraska 

1,235 

611 

589 

568 

1,549 

653 

10 

1,167 

6,382 

Nevada . 

675 

77 

179 

462 

418 

585 

— 

169 

2,565 

New  Hampshire 

410 

77 

223 

419 

267 

139 

3 

212 

1,750 

New  Jersey 

5,368 

986 

1,015 

5,169 

3,853 

2,165 

89 

2,687 

21,332 

New  Mexico . 

727 

158 

413 

478 

665 

1,091 

18 

413 

3,963 

New  York . 

19,080 

6,184 

2,924 

10,239 

9,488 

18,985 

10,978 

6,399 

84,277 

North  Carolina 

3,389 

537 

1,066 

2,801 

2,249 

1,754 

112 

1,929 

13.837 

North  Dakota  ,  .  .  , 

375 

62 

262 

254 

563 

215 

6 

544 

2,281 

Ohio . 

6,100 

1,116 

2,165 

6,466 

6,094 

3,778 

158 

4,889 

30,766 

Oklahoma  . 

3,154 

935 

817 

1,367 

2,626 

5,909 

20 

1,134 

15,962 

Oregon 

1,493 

304 

855 

1,724 

1,591 

1,248 

— 

921 

8,136 

Pennsylvania 

8,354 

1,810 

2,153 

7,940 

7,247 

8,037 

391 

6,210 

42,142 

Rhode  Island 

696 

101 

178 

664 

598 

907 

66 

666 

3.876 

South  Carolina 

1,290 

246 

470 

840 

658 

343 

1 

539 

4,387 

South  Dakota 

437 

68 

308 

367 

844 

1,657 

1 

817 

4,499 

Tennessee 

2,088 

746 

800 

1,256 

2,512 

1,411 

23 

1,224 

10,060 

Texas  . 

17,603 

5,661 

4,213 

5,601 

8,597 

28,810 

3,263 

4  677 

78,425 

Utah  . 

844 

162 

289 

699 

749 

1,001 

4 

308 

4,056 

Vermont 

95 

18 

44 

180 

114 

35 

1 

116 

603 

Virginia  . 

2,449 

350 

903 

1,847 

2,462 

1,116 

58 

2,297 

11,482 

Washington  . 

3,544 

636 

1,256 

2,917 

2,891 

2,922 

55 

2,373 

16,594 

West  Virginia 

902 

180 

312 

1,200 

1,411 

422 

9 

1,034 

5,470 

Wisconsin 

1,858 

527 

523 

1,905 

1,649 

1,334 

45 

1,630 

9,471 

Wyoming 

440 

110 

189 

356 

427 

361 

194 

216 

2,293 

District  of  Columbia- 
all* 

1,940 

333 

513 

872 

365 

2,091 

46 

379 

6,539 

'includes  national  and  nonnational  banks  in  the  District  of  Columbia,  all  of  which  are  supervised  by  the  Comptroller  of  the  Currency 
NOTE  Dashes  indicate  amounts  of  less  than  $500,000  Figures  may  not  add  to  totals  due  to  rounding 
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Domestic  office  loans  of  national  banks,  by  states,  December  31,  1982 

_ _  (Dollar  amounts  in  millions) 


Total 

loans, 

gross 

Loans 
secured 
by  real 
estate 

Loans  to 
financial 
institutions 

Loans  to 
purchase 
or  carry 
securities 

Loans  to 
farmers 

Commercial 
and  indus¬ 
trial  loans 

Personal 
loans  to 
individuals 

Other 

loans 

Total  loans 
less  un¬ 
earned 

income 

All  national  banks 

$598,243 

$172,620 

$42,213 

$7,367 

$16,975 

$229,036 

$110,456 

$19,576 

$588,865 

Alabama 

Alaska 

5,410 

825 

1,484 

305 

254 

1 

472 

283 

5,994 

230 

281 

0 

26 

79 

1,836 

1,599 

132 

5,173 

Arizona 

Arkansas  . 

California  . 

Colorado  . .  .  , 
Connecticut 

Delaware  . 

6,986 

3,664 

100,750 

8,201 

3.058 

782 

2,081 

1,132 

40,070 

2,476 

1,040 

39 

8 

63 

723 

97 

6 

r 

1 6 
412 
143 
3,329 
540 

8 

1 

4 

83 

347 

1,930 

1,370 

32,161 

2,987 

949 

36 

1,512 

4,412 

151 

1,967 

584 

14,504 

1,688 

657 

6 

117 

89 

3,970 

183 

117 

820 

6,884 

3,592 

100,505 

8,144 

3.008 

District  of  Columbia 
Florida  . 

4.470 

17,679 

1,701 

6,962 

354 

555 

19 

52 

701 

611 

5,263 

270 

353 

782 

4,405 

17,009 

Georgia . 

Hawaii  . 

Idaho  . 

Illinois . 

Indiana  ...... 

Iowa  . 

Kansas 

Kentucky  . 

7.978 

92 

2,761 

53,729 

9.748 

3.663 

3,934 

4,957 

1,847 

41 

852 

10,988 

3,665 

1,024 

738 

1,535 

510 

0 

176 

5,654 

848 

93 

169 

307 

26 

0 

41 

991 

125 

71 

89 

25 

44 

1 

278 

1.084 

256 

779 

761 

234 

2,880 

27 

730 

26,840 

2,518 

886 

1,262 

1,414 

2,520 

23 

651 

6,407 

2,201 

731 

853 

1  250 

150 

34 

1,767 

136 

81 

64 

192 

7,667 

91 

2,722 

53,251 

9,495 

3,643 

3,893 

4,815 

6  679 

Louisiana 

6.880 

1,870 

182 

58 

49 

2,772 

1,756 

194 

Maine 

662 

283 

7 

0 

3 

191 

175 

3 

661 

Maryland 

5,249 

2,318 

179 

39 

36 

1.489 

1  128 

60 

5,106 

11313 

Massachusetts 

11,508 

2,357 

1,220 

41 

50 

5,845 

1,771 

224 

Michigan 

16,370 

5,530 

1,172 

58 

136 

6,265 

2,473 

739 

16  281 

Minnesota 

13,525 

3,795 

646 

467 

795 

5,401 

1,753 

668 

13  385 

Mississippi 

3,250 

1,071 

137 

49 

95 

982 

842 

73 

3  129 

Missouri 

8,156 

1,820 

927 

181 

345 

3,147 

1,547 

188 

8  076 

Montana 

1,970 

469 

39 

1 

293 

720 

429 

19 

1  921 

Nebraska 

3,961 

562 

148 

122 

1,370 

909 

753 

98 

3  930 

Nevada 

1,463 

689 

9 

— 

15 

316 

429 

5 

1  405 

New  Hampshire 

1.248 

434 

16 

1 

1 

381 

403 

12 

1,179 

New  Jersey 

13,247 

5,268 

464 

74 

7 

4,185 

2,968 

281 

12  862 

New  Mexico 

2,371 

573 

70 

18 

133 

896 

632 

48 

2  295 

New  York 

79,276 

14.424 

10,775 

1,838 

386 

35,675 

1 1,942 

4,236 

78  154 

North  Carolina 

10.448 

2,448 

662 

60 

109 

4,016 

2,938 

215 

10  236 

North  Dakota 

1,418 

329 

33 

1 

314 

483 

242 

17 

1  410 

Ohio . 

19,673 

6,957 

781 

133 

292 

5,660 

5,576 

275 

19  023 

Oklahoma 

10,372 

2,539 

358 

224 

686 

4,322 

1,626 

618 

10,208 

Oregon 

5,691 

2,057 

455 

1 1 

204 

1,887 

1,034 

43 

5  640 

Pennsylvania 

30,081 

8,614 

3,506 

310 

174 

10,926 

5,542 

1,008 

29,377 

Rhode  Island 

2,879 

897 

239 

3 

1,178 

440 

123 

2,834 

South  Carolina 

2,544 

600 

106 

8 

35 

789 

955 

50 

2,440 

South  Dakota 

4,759 

467 

33 

4 

640 

549 

3,029 

36 

4,732 

Tennessee 

6,505 

1,804 

330 

65 

85 

2,478 

1,524 

219 

6,359 

Texas  . 

60,352 

13.732 

2,569 

995 

1,61 1 

31.712 

8,066 

1,667 

59  415 

Utah 

2.874 

1,257 

32 

33 

73 

786 

651 

40 

2,840 

Vermont 

428 

216 

1 1 

107 

89 

5 

426 

Virginia 

7,858 

3,065 

81 

29 

106 

1,981 

2,430 

166 

7,478 

Washington 

13,347 

3,970 

406 

82 

480 

5,541 

2,479 

389 

13,230 

West  Virginia  . 

3,055 

1,254 

147 

6 

12 

577 

1,015 

43 

2,899 

Wisconsin 

6,753 

2,600 

294 

86 

217 

2,265 

1,149 

143 

6,679 

Wyoming 

1,388 

378 

10 

4 

163 

511 

309 

14 

1,371 

District  of  Columbia — 
all*  . 

4,503 

1,721 

354 

19 

4 

1,517 

618 

270 

4.436 

*  Includes  national  and  nonnational  banks  In  the  District  of  Columbia,  all  of  which  are  supervised  by  the  Comptroller  of  the  Currency 
NOTE  Dashes  indicate  amounts  of  less  than  $500,000  Figures  may  not  add  to  totals  due  to  rounding 
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Outstanding  balances,  credit  cards  and  related  plans  of  national  banks,  December  31,  1982 

(Dollar  amounts  in  thousands) 


Total 

number 

of 

national 

banks 

Credit  cards  and 
other  related  credit  plans 

Number  of 
national  banks 

Outstanding 

volume 

All  national  banks  . 

4,579 

1,904 

$27,152,487 

Alabama  . 

88 

18 

155,461 

Alaska  .  .  . 

5 

4 

47,112 

Arizona  . 

3 

2 

483,532 

Arkansas  .  .  . 

71 

1 1 

28,878 

California  . 

97 

75 

4,807,865 

Colorado 

183 

145 

498,469 

Connecticut  .  . 

14 

7 

184,386 

Delaware 

1 1 

6 

559,467 

District  of  Columbia  . 

16 

15 

104,897 

Florida  .  . 

190 

74 

913,710 

Georgia 

63 

27 

586,057 

Hawaii  . 

3 

1 

3,281 

Idaho  .  . 

7 

4 

78,521 

Illinois  . 

404 

160 

2,678,557 

Indiana . 

116 

73 

330,687 

Iowa . 

100 

42 

225,050 

Kansas  . 

151 

24 

115,511 

Kentucky  .  . 

77 

29 

163,228 

Louisiana  .  .  . 

52 

16 

233  617 

Maine  . 

10 

9 

32,408 

Maryland  . 

26 

1 1 

144,559 

Massachusetts  .  . 

69 

56 

383,774 

Michigan .  . 

125 

83 

836,030 

Minnesota 

202 

124 

151,597 

Mississippi  .  .  .  . 

35 

3 

74,835 

Missouri  . 

118 

44 

522,996 

Montana .  . 

55 

27 

16,428 

Nebraska 

121 

31 

165,233 

Nevada  ...... 

3 

2 

54,415 

New  Hampshire 

33 

26 

44,590 

New  Jersey  .  .  . 

83 

58 

345,176 

New  Mexico . 

41 

9 

90,724 

New  York . 

111 

61 

3,763,807 

North  Carolina 

20 

17 

561 ,445 

North  Dakota  . 

40 

19 

10,457 

Ohio  . 

161 

109 

887,849 

Oklahoma  .  . 

196 

42 

133,015 

Oregon  .  . 

7 

4 

243,995 

Pennsylvania . 

203 

50 

586,011 

Rhode  Island  .  . 

5 

4 

90,295 

South  Carolina 

17 

12 

154,221 

South  Dakota  .  . 

34 

10 

2.705,058 

Tennessee  . 

65 

1 1 

233,576 

Texas  . 

758 

168 

1,008,987 

Utah . 

7 

4 

89,185 

Vermont  . 

1 1 

2 

7,966 

Virginia  .  .  . 

61 

23 

454,181 

Washington  . 

23 

10 

740,637 

West  Virginia  . 

1 1 1 

19 

57,513 

Wisconsin  . 

127f 

100 

356,290 

Wyoming  . 

50 

23 

6,948 

District  of  Columbia — all*  . 

17 

15 

104,897 

'  Includes  the  nonnational  bank  in  the  District  of  Columbia,  which  is  supervised  by  the  Comptroller  of  the  Currency, 
t  Does  not  include  Marine  Trust  Co  N  A  ,  Milwaukee  Wisconsin,  a  non-insured  trust  company 
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Consolidated  assets  and  liabilities  of  national  banks  with  foreign  operations,  December  31 ,  1982 

(Dollar  amounts  in  millions) 


Foreign*  and 
domestic  offices 

Domestic  offices 

Cash  and  due  from  depository  institutions 

$158,304 

$  71,730 

U  S  Treasury  securities . 

25,483 

25,317 

Obligations  of  other  U  S  government  agencies  and  corporations 

11.926 

1 1 ,905 

Obligations  of  states  and  political  subdivisions  in  the  United  States 

40,088 

39  471 

Other  bonds,  notes  and  debentures  . 

5,928 

1  083 

Federal  Reserve  stock  and  corporate  stock 

1.034 

902 

Trading  account  securities . 

10,895 

9.968 

Federal  funds  sold  and  securities  purchased  under  agreements  to  resell 

28,856 

28,392 

Loans,  total  (excluding  unearned  income) . 

526.470 

386,803 

Less:  Allowance  for  possible  loan  losses 

5,695 

5,436 

Loans,  net  . 

520,775 

381  367 

Lease  financing  receivables . 

10,037 

8,053 

Bank  premises,  furniture  and  fixtures,  and  other  assets  representing  bank  premises 

11,776 

10,392 

Real  estate  owned  other  than  bank  premises 

1,575 

1,486 

Investments  in  unconsolidated  subsidiaries  and  associated  companies 

1,368 

322 

Customers'  liability  on  acceptances  outstanding 

44,326 

31,555 

Other  assets 

23,869 

47,142 

Total  assets . 

896,240 

669,085 

Demand  deposits  of  individuals,  partnerships  and  corporations  .  , 

99,815 

99.815 

Time  and  savings  deposits  of  individuals,  partnerships  and  corporations 

279,006 

279,006 

Deposits  of  U  S  government  . 

1,103 

1,103 

Deposits  of  states  and  political  subdivisions  in  the  United  States 

20,264 

20,264 

Deposits  of  foreign  governments  and  official  institutions 

4,163 

4,163 

Deposits  of  commercial  banks  . 

36.959 

36,959 

Certified  and  officers'  checks . 

4,767 

4,769 

Total  deposits  in  domestic  offices . 

446,076 

446,076 

Total  demand  deposits . 

129,235 

129,235 

Total  time  and  savings  deposits  . 

316,841 

316,841 

Total  deposits  in  foreign  offices* . 

212,317 

NA 

Total  deposits 

658.393 

446,076 

Federal  funds  purchased  and  securities  sold  under  agreements  to  repurchase 

91,208 

91,036 

Interest-bearing  demand  notes  issued  to  the  U  S  Treasury 

8,477 

8,477 

Other  liabilities  for  borrowed  money  .  . 

23,305 

11,312 

Mortgage  indebtedness  and  liabilities  for  capitalized  leases 

1,209 

1,193 

Banks'  liability  on  acceptances  executed  and  outstanding 

44,509 

35,922 

Other  liabilities .  . 

24,429 

30,605 

Total  liabilities . 

851.530 

624,619 

Subordinated  notes  and  debentures 

2,974 

2,729 

Preferred  stock  . 

75 

75 

Common  stock . 

7  918 

7,918 

Surplus .  . 

12,268 

12,268 

Undivided  profits 

21,203 

21,203 

Reserve  for  contingencies  and  other  capital  reserves 

272 

272 

Total  equity  capital  ......... 

41,736 

41,736 

Total  liabilities,  subordinated  notes  and  debentures  and  equity  capital 

896,240 

669,085 

Number  of  banks  . 

132 

*  For  reporting  purposes,  foreign  offices  include  Edge  and  Agreement  subsidiaries  located  in  the  U  S  and  branches  in  Puerto  Rico,  U  S  Virgin 


Islands  and  U  S  Trust  Territories 
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Income  and  expenses  of  foreign  and  domestic  offices  and  subsidiaries  of  national  banks ,  by  states,  year  ended 

December  31 ,  1982 

(Dollar  amounts  in  millions) 
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Income  and  expenses  of  foreign  and  domestic  offices  and  subsidiaries  of  national  banks ,  by  states,  year  ended 

December  31 ,  1982 — continued 

(Dollar  amounts  in  millions) 


West  Virginia 

Wisconsin 

Wyoming 

District  of 
Columbia 
nonnational* 

Number  of  banks . 

111 

127 

50 

1 

Operating  income. 

Interest  and  fees  on  loans . 

$373.2 

$  921.7 

$209.3 

$  3.7 

Interest  on  balances  with  depository  institutions  . 

Income  on  federal  funds  sold  and  securities  purchased  under  agreements 

20  9 

57.6 

6.7 

1 

to  resell  . 

Interest  on  U  S  Treasury  securities  and  on  obligations  of  other  U  S 

89  3 

71  0 

18.7 

7 

government  agencies  and  corporations . 

173.3 

153.6 

40  0 

2.2 

Interest  on  obligations  of  states  and  political  subdivisions  in  the  U  S 

49.5 

78  6 

20.7 

1 

Income  from  all  other  securities  (including  dividends  on  stock) 

1.3 

58 

4 

.1 

Income  from  lease  financing .  . 

9 

12  4 

3 

0 

Income  from  fiduciary  activities  . 

8  0 

16  8 

2  3 

0 

Service  charges  on  deposit  accounts 

9  8 

27  0 

8.0 

3 

Other  service  charges,  commissions,  and  fees 

8  8 

77  0 

4.3 

0 

Other  operating  income .  . 

4.6 

27.4 

2.0 

0 

Total  operating  income . 

739  7 

1,448  8 

312.6 

7  3 

Operating  expenses 

Salaries  and  employee  benefits  . 

86  0 

193.1 

40.3 

1  3 

Interest  on  time  certificates  of  $100,000  or  more  (issued  by  domestic  offices) 

54.1 

175.5 

51  1 

5 

Interest  on  deposits  in  foreign  offices  . 

0 

59  3 

0 

0 

Interest  on  other  deposits  . 

Expense  of  federal  funds  purchased  and  securities  sold  under  agreements 

353.7 

495.7 

117  0 

2.3 

to  repurchase  . 

Interest  on  demand  notes  issued  to  the  U  S  Treasury  and  on  other 

69  5 

152.1 

69 

3 

borrowed  money  . 

2  9 

23.6 

2.7 

0 

Interest  on  subordinated  notes  and  debentures . 

Occupancy  expense  of  bank  premises,  net,  and  furniture  and  equipment 

.4 

1.8 

.7 

0 

expense 

25  6 

59  2 

11  6 

2 

Provision  for  possible  loan  losses  . 

12.0 

33  5 

13  3 

0 

Other  operating  expenses . 

62  9 

135  5 

27  4 

2.3 

Total  operating  expenses  . 

667.1 

1,329.3 

271.1 

6.8 

Income  before  income  taxes  and  securities  gams  or  losses 

72  6 

1195 

41.5 

5 

Applicable  income  taxes  . 

8.3 

21  6 

8.3 

0 

Income  before  securities  gains  or  losses  . 

64.2 

98  0 

33  3 

5 

Securities  gams  (losses),  gross  . 

-1.8 

-7.8 

-1.3 

0 

Applicable  income  taxes  .  . 

-1.1 

-4  0 

-  6 

0 

Securities  gains  (losses),  net  . 

-.7 

-3.8 

-.7 

0 

Income  before  extraordinary  items  .  . 

63  5 

94  1 

32  6 

5 

Extraordinary  items,  net . 

1 

.1 

0 

Net  income  .  . 

63.6 

94.3 

32.7 

.5 

Cash  dividends  declared  on  common  stock 

19  3 

43.0 

15  4 

0 

Cash  dividends  declared  on  preferred  stock 

0 

0 

0 

0 

Total  cash  dividends  declared 

19  3 

43  0 

15  4 

0 

Recoveries  credited  to  allowance  for  possible  loan  losses 

3  2 

6.6 

2.2 

.1 

Losses  charged  to  allowance  for  possible  loan  losses  .... 

13.9 

37  3 

13  9 

2 

Net  loan  losses  . 

10.7 

30  7 

1 1  7 

1 

Percent  of  total  operating  income 

Interest  on  deposits  . 

55.1 

50  4 

53  8 

38.4 

Other  interest  expense 

9.8 

12  3 

3.3 

4.1 

Salaries  and  employee  benefits  . 

11  6 

13  3 

12.9 

17  8 

Other  noninterest  expense  . 

13  6 

15  8 

16  7 

34.2 

Total  operating  expenses  . 

90  2 

91  8 

86.7 

93  2 

Ratio  of  net  income  to  total  equity  capital  (end  of  period)-percent  . 

10  8 

11.1 

15.0 

17.9 

'  Nonnational  banks  in  the  District  of  Columbia  are  supervised  by  the  Comptroller  of  the  Currency-  Nonnational  bank  data  are  not  included  in 
U  S  aggregates 

NOTES  Foreign  offices  are  defined  to  include  Edge  Act  and  Agreement  subsidiaries  in  the  U  S  ,  branches  located  in  Puerto  Rico,  the  Virgin 
Islands  and  U  S  Trust  Territories  and  branches  and  subsidiaries  located  in  foreign  countries. 

Dashes  indicate  amounts  of  less  than  $50,000 

Data  are  from  the  consolidated  reports  of  income  filed  quarterly  by  all  national  banks.  One  national  noninsured  trust  company  in 
Wisconsin  is  not  included  in  this  table 
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National  banks  engaged  in  lease  financing,  December  31,  1982 

(Dollar  amounts  In  thousands) 


Total  number 
of  national 
banks 

Number  of  banks 
engaged  in  lease 
financing 

Amounts  of  lease 
financing  at 
domestic  offices 

All  national  banks 

4,579 

978 

$9,218,411 

Alabama 

88 

17 

36  341 

Alaska 

5 

2 

5  163 

Arizona 

3 

1 

103  487 

Arkansas  . 

71 

16 

22,815 

California 

97 

25 

3,381,274 

Colorado 

183 

69 

130  408 

Connecticut  .  . 

14 

1 

5  053 

Delaware . 

1 1 

o 

n 

District  of  Columbia  . 

16 

4 

27,631 

Florida . 

190 

32 

73,806 

Georgia 

63 

14 

116,581 

Hawaii  . 

3 

1 

2,448 

Idaho 

7 

4 

63,282 

Illinois  . 

404 

73 

176,165 

Indiana  .  . 

116 

31 

156,076 

Iowa  . 

100 

28 

12,478 

Kansas  . 

151 

27 

12,662 

Kentucky . 

77 

13 

142,431 

Louisiana  .  . 

52 

1 1 

58,577 

Maine  . 

10 

0 

0 

Maryland . 

26 

8 

83,061 

Massachusetts  . 

69 

15 

466,729 

Michigan  ,  . 

125 

16 

244,217 

Minnesota . 

202 

52 

243,065 

Mississippi  . 

35 

6 

12,084 

Missouri  . 

118 

30 

109,644 

Montana 

55 

17 

7,061 

Nebraska 

121 

39 

67,393 

Nevada 

3 

2 

29.129 

New  Hampshire 

33 

3 

907 

New  Jersey  . 

83 

14 

1 15,244 

New  Mexico . 

41 

16 

4,295 

New  York .  . 

111 

21 

605,881 

North  Carolina 

20 

6 

300,246 

North  Dakota 

40 

14 

6,915 

Ohio . 

161 

55 

439,619 

Oklahoma  . 

196 

73 

36,755 

Oregon 

7 

2 

73,419 

Pennsylvania 

203 

14 

333,046 

Rhode  Island 

5 

3 

194,150 

South  Carolina 

17 

2 

11,681 

South  Dakota 

34 

8 

1,134 

Tennessee 

65 

18 

50,510 

Texas  . 

758 

97 

410,050 

Utah 

7 

2 

101,226 

Vermont  . 

11 

0 

0 

Virginia 

61 

4 

58,381 

Washington  . 

23 

9 

599,733 

West  Virginia 

111 

13 

9,232 

Wisconsin .  . 

127f 

34 

74,388 

Wyoming  . 

50 

16 

2,538 

District  of  Columbia — all* 

17 

4 

27,631 

*  Includes  the  nonnational  bank  in  the  District  of  Columbia,  which  is  supervised  by  the  Comptroller  of  the  Currency 
t  Does  not  include  Marine  Trust  Co  N  A  ,  Milwaukee,  Wisconsin,  a  non  insured  trust  company 
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Loan  losses  and  recoveries  of  national  banks ,  1970-1982 


(Dollar  amounts  in  thousands) 


Year 

Total  loans  at 
domestic  offices, 
end  of  year,  net 

Net  loan  losses  at 
domestic  offices 

Ratio  of  net  losses 
to  loans,  net 
(Percent) 

Total  loans, 
foreign  and  domestic, 
end  of  year,  net* 

Total  net  loan 
lossesf 

Ratio  of  net  losses 
to  loans,  net 
(Percent) 

1970 

$173,456,091 

$  601,734 

0  35 

1971 

190,308,412 

666,190 

0  35 

1972  . 

226  354  896 

545  473 

0.24 

1973 

266  937  532 

731  633 

0.27 

1974 

292,732,965 

1,193,730 

041 

1975 

287,362,220 

2,047,643 

0.71 

1976 

299,833,480 

1,819.748 

0  61 

$372,458,078 

$2,105,582 

0  57 

1977 

340,605,630 

1,380,261 

0  41 

429,317,723 

1,670,903 

0  39 

1978 

390  104,999 

1,277,398 

0.33 

490,142,134 

1 ,438,705 

0.29 

1979 

437.689,952 

1,477,753 

0  34 

547,397,282 

1,539,866 

0  28 

1980 

465,167,672 

2,049,228 

0  44 

594,393,705 

2,203,955 

0  37 

1981 . 

516,221,242 

2,025,603 

0  39 

662,016,033 

2,272,702 

0  34 

1982 

588,864,500 

3,658,156 

062 

720,457,100 

4,137,800 

0  57 

*  Loans  used  in  all  years  are  net  of  reserves;  after  1975,  loans  are  also  net  of  unearned  discount 

t  Beginning  in  1976  national  banks  report  consolidated  loan  losses  and  recoveries  including  those  on  loans  at  foreign  offices 
NOTE.  For  earlier  data,  see  Annual  Reports  of  the  Comptroller  of  the  Currency,  1947,  p  100;  1968,  p  233  and  1975,  p  161 
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Foreign  branches  of  national  banks,  by  region  and  country ,  December  31 , 


Region  and  country 


Number 


45 


Region  and  country 


Middle  East.  . 


Central  America . 

El  Salvador 
Guatemala 

Honduras . 

Mexico . 

Nicaragua 

Panama 

South  America . 

Argentina . 

Bolivia  . 

Brazil . 

Chile . 

Ecuador  . 

Guyana  . 

Paraguay . 

Peru  .......... 

Uruguay  . 

Venezuela 

West  Indies — Caribbean 

Bahamas . 

Barbados . 

British  Virgin  Islands . 

Cayman  Islands . 

Dominican  Republic . 

French  West  Indies . 

Haiti . 

Jamaica . 

Netherlands  Antilles 

Trinidad  and  Tobago 

West  Indies  Federation  of  States 

Africa . 

Egypt 

Gabon . 

Ivory  Coast  . 

Kenya 

Liberia . 

Mauritius . 

Senegal 

Seychelles . 

Sudan  . 

Tunisia . 


Bahrain . 

Jordan 

Lebanon  . 

Oman . 

Qatar . 

United  Arab  Emirates 
Yemen  Arab  Republic 

Europe 

Austria  . 

Belgium 

Denmark 

England 

France  . 

Germany . 

Greece 

Ireland 

Italy . 

Luxembourg . 

Monaco  . 

Netherlands 
Northern  Ireland 
Scotland 

Spam . 

Switzerland 

Asia  and  Pacific . 

Brunei  . 

Hong  Kong  . 

India . 

Indonesia . 

Japan . 

Korea 

Malaysia . 

Pakistan 

Philippines . 

Singapore . 

Sri  Lanka  . 

Taiwan . 

Thailand 

Turkey  . 

U  S  Overseas  Areas  &  Trust  Territories 
Guam 

Puerto  Rico . 

Virgin  Islands 

Total . 


2 

3 

2 

5 

2 

31 
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67 

5 

19 

13 

16 

1 

13 

5 

12 

4 


171 


63 

3 

2 

71 

17 

2 

6 

1 

3 

2 

1 


21 

5 

2 

3 
2 

4 
1 
1 
1 
1 
1 


1982 


Number 


24 


5 

3 

4 
2 
1 
8 
1 


127 


1 

5 

3 
36 
10 
12 
22 

4 
9 

3 
1 

4 
1 

3 

7 

6 


174 


3 

64 

10 

5 

25 

12 

5 

7 

11 

19 

2 

7 

2 

2 


50 


3 

28 

19 


767 
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Total  foreign  branch *  assets  of  national  banks,  year-end  1953-1982 

(Dollar  amounts  in  thousands) 


Year 

Number  of 
branches 

Assets 

Year 

Number  of 
branches 

Assets 

1953 

NA 

$  1,682,919 

1968  . 

355 

$  16,021,617 

1954  . 

NA 

1,556,326 

1969  . 

428 

28,217,139 

1955  . 

85 

1,116,003 

1970 

497 

38,877,627 

1956  . 

NA 

1,301,883 

1971 

528 

50,550,727 

1957 . 

NA 

1,342,616 

1972  . 

566 

54,720,405 

1958 

NA 

1,405,020 

1973  . 

621 

83,304,441 

1959 

NA 

1,543,985 

1974 

649 

99,810,999 

1960 

93 

1,628,510 

1975  . 

675 

111,514,147 

1961 . 

102 

1,780,926 

1976 

635 

134,790,497 

1962 . 

111 

2,008  478 

1977 

629 

161,768,609 

1963  . 

124 

2,678,717 

1978  . 

646 

180,712,782 

1 964 

138 

3,319,879 

1979.  . 

667 

217,611,974 

1965 . 

196 

7,241,068 

1980 

672 

242,763,325 

1966 

230 

9,364,278 

1981 

710 

274,776,705 

1967 

278 

11,856,316 

1982 

767 

272,989,320 

*  Includes  military  facilities  operated  abroad  by  national  banks  from  1966  through  1971 


Foreign  branch  assets  and  liabilities  of  national  banks,  December  31,  1982 

(Dollar  amounts  in  thousands) 


Assets 

Liabilities 

Cash  and  cash  items  in  process  of  collection 

$  1,023,581 

Deposits  of  all  banks  in  the  United  States  and 

Balances  with  all  banks  in  the  United  States  and 

non-U. S  branches  of  U  S  banks 

$  31,242,707 

non-U  S  branches  of  U  S  banks 

18,283,066 

Deposits  of  non-U  S  banks  outside  the  United 

Balances  with  non-U  S.  banks  outside  the  U  S 

57,400,876 

States  . 

47.268,541 

Securities .  . 

3,647,728 

Other  deposits  . 

106,145,964 

Loans,  discounts  and  overdrafts 

Liabilities  for  borrowed  money 

6,150,415 

Secured  by  real  estate 

3,913,982 

Liability  on  acceptances  executed  and 

To  financial  institutions  . 

17,165,713 

outstanding 

5,769,157 

To  commercial  and  industrial  borrowers. 

78,790,493 

Accrued  taxes  and  other  expenses 

5,342,587 

To  non-U  S  governments  &  official  institutions 

11,310,985 

Due  to  other  non-U. S.  branches  of  this  bank 

31,447,139 

To  all  others . 

4,392,321 

Due  to  head  office  and  its  U  S  branches  of  this 

Less:  unearned  discount . 

273,271 

bank 

32,714,739 

Total  loans,  net . 

115,300,223 

Due  to  consolidated  subsidiaries  of  this  bank 

5,562,569 

Customers'  liability  on  acceptances  outstanding 
Premises,  furniture  and  fixtures 

8,979,848 

887,649 

Other  liabilities . 

1,345,502 

Total  liabilities  .  ... 

272,989,320 

Accruals — interest  earned,  foreign  exchange 

5,404,345 

profits,  etc .  . 

Due  from  other  non-U  S  branches  of  this  bank 

31,688,223 

Due  from  head  office  and  U  S  branches  of  this 

bank  . 

Due  from  consolidated  subsidiaries  of  this  bank 
Other  assets  . 

19,225,058 

8,249,953 

2,898,770 

Memoranda 

Standby  letters  of  credit . 

Commercial  letters  of  credit  issued  and 

$  9,373,309 

4,678.469 

outstanding 

Total  assets .  . 

272,989,320 

Guarantees  and  letters  of  indemnity 

Contracts  to  buy  foreign  exchange  and  bullion 
Contracts  to  sell  foreign  exchange  and  bullion 

4,265,666 
134,570,315 
132,923,70  7 

Total  interest  bearing  balances  with  banks 

72,571,239 

Total  interest  bearing  deposits 

175,528,465 
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Average  banks'  percent  of  loans  past  due,  by  category,  December  1982 

(Dollar  amounts  in  millions) 


Real  estate 

Commercial  and 
industrial 

Personal 

All  other 

Total  loans 

Loans  at  domestic  offices  of 
banks  with  assets  of. 

Less  than  $10 
$10  to  $20 
$20  to  $25 
$25  to  $40 
$40  to  $100 
$100  to  $300 
$300  to  $900 
$900  to  $5,000 
$5,000  or  more 

All  national  banks . 

4.3 

4  4 

4.5 

4.3 

4.0 

4.6 

4  8 

5  4 

6  0 

4  4 

4  5 

5  1 

4  8 

5.2 

4  9 

5.9 

58 

65 

6  5 

5  2 

3.1 

36 

39 

3.7 

34 

3.1 

2.7 

2  8 

2.7 

3.4 

3.0 

34 

3  3 

3.3 

33 

35 

3.7 

3  7 

4  7 

34 

3.5 

4  3 

4  5 

4  6 

4  5 

4  5 

4.5 

4  9 

54 

4  4 

Loans  at  foreign  offices  of 

banks  with  assets  of 

$300  to  $900 

69 

$900  to  $5,000 

8  5 

$5,000  or  more 

5.6 

All  national  banks  .  . 

7.6 

NOTES 

These  figures  include  non-accrual  and  past  due  loan  and  lease  financing  receivables 

Past  due  loans — These  items  are  (1)  single  payment  notes  30  days  or  more  past  maturity,  (2)  single  payment  notes  with  interest  due  at 
specified  intervals  and  demand  notes  on  which  interest  is  due  and  unpaid  for  30  days  or  more;  (3)  amortizing  real  estate  loans  and  closed-end 
monthly  installment  loans  and  lease  financing  receivables  in  arrears  two  or  more  monthly  payments,  or,  if  scheduled  other  than  monthly,  when 
one  scheduled  payment  is  due  and  unpaid  for  30  days  or  more,  (4)  open-end  credit  accounts  on  which  the  customer  has  not  made  the 
minimum  monthly  payment  for  two  or  more  billing  cycles,  and  (5)  unplanned  overdrafts  outstanding  30  days  or  more  after  origination 
Non-accrual  loans — These  items  are  (1 )  those  maintained  on  a  cash  basis  because  of  deterioration  in  the  financial  position  of  the  borrower,  and 
(2)  those  on  which  principal  or  interest  has  been  in  default  for  a  period  of  90  days  or  more  unless  the  obligation  is  both  well  secured  and  in  the 
process  of  collection,  in  which  case  it  is  considered  merely  past  due 

Average  banks'  percent  of  loans  past  due — Percentages  reported  are  averages  of  individual  banks'  percentages  of  loans  past  due  with  each 
bank  accorded  the  same  weight  regardless  of  size,  those  individual  bank  percentages  are  based  on  dollar  value  of  loans  past  due  All  figures 
are  as  of  the  last  day  of  the  month  indicated 

Loan  categories — The  loan  categories  for  this  table  correspond  to  those  for  the  report  of  condition  except  for  “Other  Loans  “Other  loans' 
includes  loans  to  financial  institutions,  loans  for  purchasing  or  carrying  securities,  loans  to  farmers  and  all  other  loans  not  included  in  the 
specified  categories 

Data  for  prior  periods,  based  on  slightly  different  definitions,  may  be  found  in  the  Quarterly  Journal,  Volume  2,  Number  1,  pp  229-232 
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Office  of  the  Comptroller  of  the  Currency — Financial  Statements 

December  31,  1982 


Balance  Sheets 


December  31 


Assets 

1982 

1981 

Current  assets: 

Cash . 

Receivables: 

Travel  advances . 

Accounts  receivable . 

Accrued  interest . 

$  324,232 

.  1,594,580 

.  889,524 

.  313,052 

$  798,457 

1,654.684 

1,090,244 

297,520 

Total  receivables . 

.  2,797,156 

3,042.448 

Investment  securities  (note  2) . 

Prepaid  expenses  and  other  assets . 

42.465,616 
.  590,427 

36,333,013 

551,297 

Total  current  assets . 

.  46.177,431 

40,725,215 

Investment  securities — long-term  (note  2) . 

Fixed  assets  and  leasehold  improvements: 

Furniture,  equipment  and  software . 

Leasehold  improvements . 

.  7,761,996 

.  7,867,614 

.  6,210.156 

9,844.458 

7,242,630 

6.200,479 

Less  accumulated  depreciation  and  amortization . 

14,077,770 
.  5.803,585 

13,443,109 

5,102,522 

Net  fixed  assets  and  leasehold  improvements . 

.  8,274,185 

8,340,587 

$62,213,612 

$58,910,260 

Liabilities  and  Comptroller's  Equity 

Current  liabilities: 

Accounts  payable  and  accrued  expenses . 

Accrued  travel  and  salaries . 

.  4,538,458 

.  6,815,142 

4,929,595 

7,171,581 

Total  current  liabilities  . 

Long-term  liabilities: 

Accumulated  annual  leave . 

Unclaimed  properties  (note  3) . 

.  11,353,600 

.  6,766,810 

144,039 

12,101.176 

6,007,924 

141,855 

Total  liabilities  . 

.  18,264,449 

18,250,955 

Comptroller’s  equity  unrestricted . 

.  43.949,163 

40,659,305 

Commitments  and  contingencies  (notes  3,  4,  and  5) 

$62,213,612 

$58,910,260 

See  accompanying  notes  to  financial  statements 
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Office  of  the  Comptroller  of  the  Currency — Financial  Statements 

December  31 ,  1982 


Statements  of  Revenue,  Expenses  and  Changes  in  Comptroller’s  Equity 

Years  ended  December  31 
1982  1981 

Revenue: 

Semiannual  assessments .  $111,501,241  $108,856,411 

Examinations  and  investigations .  12,168,780  11,465,271 

Investment  income .  7,796,485  7,880,863 

Publication  sales .  263,888  293,481 

Other .  203,030  167.826 


Total  revenue .  131,933,424  128,663,852 


Expenses: 

Salaries .  84,005,987  82,286,724 

Retirement  and  other  employee  benefits .  7,933,045  8,070,009 

Travel  and  per  diem .  11,458,037  12,506,372 

Rent  and  maintenance .  7,155,559  6,368,774 

Communications .  2,480,234  2,118,702 

Moving  and  shipping .  1,305,888  1,695,769 

Employee  education  and  training .  4,023,340  2,882,313 

Data  processing .  3,936,930  2,498,173 

Printing,  reproduction  and  subscriptions .  1,120,251  1,082,456 

Office  machine  repairs  and  rentals .  863,700  680,474 

Depreciation  and  amortization .  1,008,422  901,605 

Supplies .  706,375  725,198 

Consulting  services  .  1,023,529  330,501 

Interagency  support  programs .  970,751  166,410 

Conferences .  237,364  246,216 

Remodeling .  108,356  61,524 

Other .  305,798  234,373 


Total  expenses  .  128,643,566  122,855,593 


Excess  of  revenue  over  expenses  before  extraordinary  item .  3,289,858  5,808,259 

Extraordinary  item — termination  of  closed  receivership  fund  (note  3) .  —  2,567,425 


Excess  of  revenue  over  expenses .  3,289,858  8,375,684 


Comptroller's  equity  at  beginning  of  year .  40,659,305  32,283,621 


Comptroller's  equity  at  end  of  year .  $  43,949,163  $  40,659,305 


See  accompanying  notes  to  financial  statements. 
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Office  of  the  Comptroller  of  the  Currency — Financial  Statements 

December  31 ,  1982 


Statements  of  Changes  in  Financial  Position 


Financial  resources  were  provided  by: 

Operations: 

Excess  of  revenue  over  expenses  before  extraordinary  item . 

Charges  not  affecting  working  capital: 

Additions  to  accumulated  annual  leave . 

Depreciation  and  amortization . 

Amortization  of  premium  and  discount  on  long-term  Government 

obligations,  net . 

Net  loss  on  sale  of  fixed  assets . 

Working  capital  provided  by  operations,  exclusive  of  extraordinary 

item . 

Extraordinary  item— termination  of  closed  receivership  fund  (note  3) 
Long-term  U  S,  Government  obligations  transferred  to  current  assets 

Proceeds  from  sale  of  fixed  assets . 

Net  proceeds  from  sale  of  unclaimed  properties  (note  3) . 


Financial  resources  were  used  for: 

Purchase  of  fixed  assets . 

Payment  of  accrued  leave . 

Termination  of  closed  receivership  fund  (note  3) 


Increase  in  working  capital . 

Analysis  of  changes  in  working  capital: 
Increase  (decrease)  in  current  assets: 

Cash . 

Investment  securities . 

Accrued  interest . 

Accounts  receivable . 

Travel  advances . 

Prepaid  expenses  and  other  assets 


(Increase)  decrease  in  current  liabilities 
Accounts  payable  and  accrued  expenses 
Accrued  travel  and  salaries . 


Increase  in  working  capital . 

See  accompanying  notes  to  financial  statements. 


Years  ended  December  31 


1982 

1981 

$3,289,858 

$  5,808,259 

1,401,280 

1,004,124 

1,008,422 

901,605 

176,759 

32,847 

7,562 

3,588 

5,883,881 

7,750,423 

— 

2,567,425 

1,975,702 

5,022,598 

7,048 

9,436 

2,184 

2,635 

7,868,815 

15,352,517 

956,628 

1,256,971 

642,395 

684,705 

— 

2,567,425 

1,599,023 

4,509,101 

$6,269,792 

$10,843,416 

(474,225) 

357,287 

5,996,897 

13,092,626 

221,238 

(4,201) 

(200,720) 

449,386 

(60,104) 

(85,993) 

39,131 

50,037 

$5,522,217 

13,859,142 

391,137 

(728,189) 

356,438 

(2,287,537) 

747,575 

(3,015,726) 

$6,269,792 

$10,843,416 
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Office  of  the  Comptroller  of  the  Currency— Financial  Statements 

December  31 ,  1982 


Notes  to  Financial  Statements 


(1)  General  Information  and  Summary  of  Significant 
Accounting  Policies 

(a)  General  Information 

The  Office  of  the  Comptroller  of  the  Currency 
(Comptroller's  Office)  was  created  by  an  Act 
of  Congress  for  the  purpose  of  establishing 
and  regulating  a  national  banking  system.  The 
National  Currency  Act  of  1863,  rewritten  and 
reenacted  as  The  National  Banking  Act  of 
1864,  created  the  Comptroller's  Office  and 
provided  for  its  supervisory  functions  and  the 
chartering  of  banks. 

(b)  Investment  Securities 

Investment  securities  are  U  S.  Treasury  obli¬ 
gations  stated  at  amortized  cost.  Premiums 
and  discounts  on  investment  securities  are 
amortized  on  a  straight-line  basis  to  maturity. 

(c)  Fixed  Assets  and  Leasehold  Improvements 


Furniture,  equipment  and  software  are  stated 
at  cost  less  accumulated  depreciation  calcu¬ 
lated  on  a  straight-line  basis  over  the  estimat¬ 
ed  useful  lives  of  the  assets,  which  range  from 
5  to  10  years.  Leasehold  improvements  are 
stated  at  cost  less  accumulated  amortization 
computed  over  the  terms  of  the  related  leases 
(including  renewal  options)  or  the  estimated 
useful  lives,  whichever  is  shorter.  Expendi¬ 
tures  for  maintenance  and  repairs  are 
charged  to  earnings  as  incurred.  Significant 
renovations  of  assets  are  capitalized. 

(d)  Federal  Income  Taxes 

The  Comptroller’s  Office  is  exempt  from  Fed¬ 
eral  income  taxes. 

(e)  Reclassifications 

Certain  items  in  the  prior  year  statements  have 
been  reclassified  for  comparative  purposes. 


(2)  Investment  Securities 

Following  is  a  summary  of  investment  securities  at  December  31: 


1982 

1981 

Description 

Amortized  cost 

Market 

Par  value 

Amortized  cost 

Market 

Par  value 

U  S  Treasury  bills,  due  through 
December  31  1982 

— 

$24,815,715 

$24,815,715 

$25,330,000 

U  S.  Treasury  bills,  due  through 
December  31 ,  1983 . 

$42,465,616 

$42,465,616 

$43,920,000 

— 

— 

U  S  Treasury  notes,  due  May  15, 

1982,  8  00% . 

Federal  Funds . 

_ 

5,017,298 

6.500,000 

4,940,000 

6,500,000 

5,000,000 

6,500,000 

Total  short-term  investment 
securities . 

42,465,61 6 

42,465,616 

43,920,000 

36,333.013 

36,255,715 

36,830,000 

U  S  Treasury  notes,  due  at  various 

dates  through  August  15,  1984,  at 
rates  of  7  25  to  8  00% . 

— 

1,899,598 

1,634,000 

1,900,000 

U  S  Treasury  bonds,  due  at  various 

dates  through  August  15,  1984, 

6  375% . 

— 

7,944,860 

6,967,801 

7,990,000 

U  S.  Treasury  notes,  due  February 

15,  1987,  9.00% . 

7,761,996 

8,860,520 

9,200,000 

— 

Total  long-term  investment 
securities . 

7,761,996 

8,860,520 

9,200,000 

9  844, 458 

8,601,801 

9,890,000 

Total  Investments 

$50,227,612 

$51,326,136 

$53,120,000 

$46,177,471 

$44,857,516 

$46,720,000 

(3)  Closed  Receivership  Funds  and  Unclaimed  Prop¬ 
erties 

Prior  to  the  assumption  of  closed  national  bank 
receivership  functions  by  the  Federal  Deposit  In¬ 
surance  Corporation  (FDIC)  in  1936,  the  Comp¬ 
troller  of  the  Currency  appointed  individual  receiv¬ 


ers  for  all  closed  national  banks.  After  settling  the 
affairs  of  the  closed  banks  and  issuing  final  distri¬ 
butions  to  the  creditors  of  the  banks  (principally 
depositors),  the  receivers  transferred  to  the  custo¬ 
dy  of  the  Comptroller’s  Office  all  remaining  funds 
which  represented  distributions  that  were  undeliv- 
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erable  or  had  not  been  presented  for  payment. 
These  funds  have  been  labelled  Closed  Receiver¬ 
ship  Funds. 

The  Depository  Institutions  Deregulation  and  Mon¬ 
etary  Control  Act  of  1980  provided  that  the  Comp¬ 
troller’s  Office  may  terminate  the  closed  receiver¬ 
ship  funds  twelve  months  after  providing  notice  of 
such  intent  in  the  Federal  Register.  The  Comptrol¬ 
ler's  Office  published  such  notice  October  7, 
1980.  Accordingly,  on  October  7,  1981  the  Comp¬ 
troller’s  Office  recognized  as  revenue  $2,567,425 
representing  all  monies  remaining  in  the  fund. 

In  addition  to  the  Closed  Receivership  Funds,  the 
Comptroller's  Office  has  custody  of  unclaimed 
properties  recovered  from  safe  deposit  boxes  of 
closed  national  banks.  The  Comptroller’s  Office 
has  sold  a  portion  of  such  properties,  and  contin¬ 
ues  to  hold  the  remaining  assets.  Cash  receipts 
generated  by  sales  of  unclaimed  safe  deposit 
box  contents  has  accumulated  $144,039  and 
$141,855  at  December  31,  1982  and  1981,  re¬ 
spectively.  These  amounts  are  recorded  as  a 
liability  in  the  balance  sheets.  It  is  the  intention  of 
the  Comptroller's  Office,  in  its  capacity  as  succes¬ 
sor  to  the  receivers  of  closed  national  banks,  to 
dispose  of  the  remaining  unclaimed  safe  deposit 
box  contents,  the  value  of  which  is  undetermined 
at  this  date  and,  accordingly,  has  not  been  recog¬ 
nized  in  the  accompanying  financial  statements. 

(4)  Commitments 

The  Comptroller's  Office  occupies  office  space  in 
Washington,  D.C.  under  a  lease  agreement  which 
provided  for  an  initial  5-year  term  with  five  consec¬ 
utive  five-year  renewal  options.  During  1978,  the 
first  of  these  options,  expiring  in  1984,  was  exer¬ 
cised.  In  addition,  regional  and  subregional  of¬ 


fices  lease  space  under  agreements  which  expire 
at  various  dates  through  1990  Minimum  rental 
commitments  under  leases  in  effect  at  December 
31 ,  1982  are  as  follows: 

1983  $  5,761,000 

1984  3,658,000 

1985  2,029,000 

1986  1,785,000 

1987  640,000 

1988  and  after  1,198,000 

$15,071,000 


Certain  of  the  leases  provide  that  annual  rentals 
may  be  adjusted  to  provide  for  increases  in  taxes 
and  other  related  expenses.  Total  rental  expense 
under  operating  leases  was  $5,948,000  and 
$5,928,000  for  the  years  ended  December  31, 
1982  and  1981,  respectively. 

(5)  Contingencies 

Various  banks  in  the  District  of  Columbia  have 
deposited  securities  with  the  Comptroller's  Office 
as  collateral  for  those  banks  entering  into  and 
administering  trust  activities.  These  securities, 
having  a  par  or  stated  value  of  $13,783,000,  are 
not  assets  of  the  Comptroller’s  Office  and  accord¬ 
ingly  are  not  included  in  the  accompanying  finan¬ 
cial  statements. 

The  Comptroller’s  Office  is  a  defendant,  together 
with  other  bank  supervisory  agencies  and  other 
persons,  in  litigation  generally  related  to  the  clos¬ 
ing  of  certain  national  banks.  In  the  opinion  of  the 
Comptroller’s  legal  staff,  the  Comptroller's  Office 
will  be  able  to  defend  successfully  against  these 
complaints  and  no  liability  is  expected  to  result 
therefrom. 
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Opinion  of  Independent  Accountant 


Peat,  Marwick,  Mitchell  &  Co. 
Certified  Public  Accountants 


1990  K  Street,  N.W. 
Washington,  D  C.  20006 


The  Comptroller  of  the  Currency: 

We  have  examined  the  balance  sheets  of  Office  of  the  Comptroller  of  the  Currency  as  of  December  31 ,  1982  and 
1981,  and  the  related  statements  of  revenue,  expenses  and  changes  in  Comptroller’s  equity  and  changes  in 
financial  position  for  the  years  then  ended.  Our  examinations  were  made  in  accordance  with  generally  accepted 
auditing  standards  and,  accordingly,  included  such  tests  of  the  accounting  records  and  such  other  auditing 
procedures  as  we  considered  necessary  in  the  circumstances. 

In  our  opinion,  the  aforementioned  financial  statements  present  fairly  the  financial  position  of  Office  of  the 
Comptroller  of  the  Currency  at  December  31 ,  1982  and  1981 ,  and  the  results  of  its  operations  and  the  changes  in 
its  financial  position  for  the  years  then  ended,  in  conformity  with  generally  accepted  accounting  principles  applied 
on  a  consistent  basis. 


January  31 ,  1983 
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